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FRIDAY, APRIL 29, 1955 


Unitrep STaTEs SENATE, 
SUBCOMMITTEE To INVESTIGATE THE 
ADMINISTRATION OF THE INTERNAL SEcurRItTYy Act 
AND OTHER INTERNAL Security LAws 
OF THE COMMITTEE ON THE +UDICIARY, 
Washington, oe 


The subcommittee met, pursuant to call, at 10:35 a. m. in room 
135, Senate Office Building, Senator John Marshall Butler presiding. 

Present: Senators Butler and McClellan. 

Also present: Richard Arens, associate counsel; Alva C. Carpenter, 
associate counsel; Frank Schroeder and Edward Duffy, professional 
staff members. 

Senator Butter. The hearing will come to order. As chairman 
of the task force investigating Communist penetration of labor 
organizations, I shall make a few remarks regarding the bill which I 
have introduced in the Senate, S. 681, to authorize the Federal 
Government to guard strategic defense facilities against individuals 
believed to be disposed to commit acts of sabotage, espionage, or 
other subversion. 

Let the record at this point reflect the full text of the bill. 

(S. 681 is as follows:) 

[S. 681, 84th Cong., Ist sess.] 


A BILL To authorize the Federal Government to guard strategic defense facilities against individuals 
believed to be disposed to commit acts of sabotage, espionage, or other subversion 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That this Act may be cited as the ‘Defense 
Facilities Protection Act.” 

Sec. 2. The Congress hereby finds that— 

(1) The history of modern warfare has established that the defense of any 
country is greatly dependent upon the effective and continued operation of its 
industrial economy and the full utilization of its productive capabilities. In 
time of war or of preparation for defense from attack by a potential aggressor, 
injury to the industrial economy or impairment of the productive capabilities of 
a country may severely curtail its military effectiveness, and such injury or 
impairment has become a major objective of aggressor nations in their preparation 
for and prosecution of war. 

(2) There exists in the United States a limited number of individuals as to 
whom there is reasonable ground to believe they may engage in sabotage of the 
industrial economy and productive capabilities of the United States, espionage, 
or other subversive acts in order to weaken the power and ability of the United 
States to cope with actual or threatened war, invasion, insurrection, subversive 
activity, disturbance, or threatened disturbance of international relations. 

(3) In such circumstances it is essential that, without impairing the rights or 
privileges of the great bulk of loyal United States citizens, such individuals be 
barred from access to facilities injury to which would be harmful to the industrial 
economy and productive capabilities of the United States, and, therefore, to its 
military effectiveness. 
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Sec. 3. (a) Whenever the President finds by proclamation or Executive order 
that the security of the United States is endangered by reason of actual or 
threatened war, or invasion, or insurrection, or subversive activity, or of dis- 
turbance or threatened disturbance of the international relations of the United 
States, the President is authorized to institute such measures and issue such 
rules and regulations as may be necessary to bar from access to any defense 
facility or facilities individuals as to whom there is reasonable ground to believe 
they may engage in sabotage, espionage, or other subversive acts. The President 
may perform anv function vested in him by this Act through or with the aid of 


such officers or agencies as he may designate. 


(b) Except as provided in subsection (ce) of this section, no measure instituted, 
or rule or regulation issued, pursuant to subsection (a) of this section shall 
operate to deprive any individual of access to any defense facilitv or facilities 
unless such individual shall first have been notified of the charges against him 
and given an adequate opportunity to defend himself against the charges. Such 
charges shall be sufficiently specific to permit the individual to respond to them, 
and such opportunity shall, if the individual so desires, include a hearing. The 
Administrative Procedure Act shall not be applicable to proceedings under this 
Act. Nothing contained in this Act shall be deemed to require any investigatory 
organization of the United States Government to disclose its informants or other 
information which in its judgment would endanger its investigatory activity: 
Provided, however, That in the event that such information is not disclosed the 
individual charged shall be furnished with a fair summary of the information in 
support of the charges against him. 

(c) The measures instituted, or rules or regulations issued, pursuant to sub- 
section (a) hereof may operate to bar summarily any individual from access to 
any defense facility or facilities provided that such individual shall be notified 
in writing of the charges against him within fifteen days from the time he is so 
barred and given an adequate opportunity to defend himself against such charges, 
including, if he so requests, a hearing within thirty days of the date of such 
request. Reasonable continuances may, however, be permitted if consistent with 
expeditious disposition of the matter. A determination shall be made and trans- 
mitted to the individual affected within thirty days from the date of the termina- 
tion of the hearing or, if no hearing is requested, of the submission of the 
individual’s defense to the charges, and if administrative proceedings are provided 
by the rules or regulations for review of any such determination they shall be 
promptly determined. Inthe event that the summary bar against such individual 
is removed as a result of any proceeding, the individual shall be compensated by 
the United States solely for his loss of earnings in or in connection with anv 
defense facility during the period he was so barred. 

(d) As used in this Act the term ‘‘defense facilitv”’ shall have the same meaning 
as it has in title I of the Internal Security Act of 1950, as amended, but shall not 
include vessels, piers, or waterfront facilities. 

Sec. 4. Whoever willfully violates any rule, regulation, or order issued pursuant 
to the provisions of this Act, or knowingly obstructs or interferes w ith the exercise 
of any power conferred by this Act shall, upon conviction thereof, be punished 
by a fine of not more than $10,000 or by imprisonment for not more than five 
vears, or both. 

Sec. 5. Nothing contained in this Act shall be construed to deprive any indi- 
Vidual of any rights or benefits conferred upon him by the National Labor 
Relations Act, as amended by the Labor Management Relations Act, 1947. 


Senator Burier. I have introduced this bill at the request of the 
administration. An identical bill passed the Senate during the closing 
days of the last session of the Congress, but was not acted on by the 
House of Representatives. On the basis of extensive and repeated 
exposures of Communist penetration into industrial establishments in 
this Nation, it is apparent that the defense of the United States in 
the event of war would be seriously crippled by sabotage and other 
acts of subversion unless prompt, effective measures could be taken 
to prevent them. Although we all abhor the thought of another global 
conflict with the frightening prospects of our cities and industries 
being laid waste in a matter of minutes, we have no alternative in the 
present state of the world but to face the grim facts that we must be 
prepared to meet any eventuality. 
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What is more certain than that in the event of war between our 
country and Soviet Russia, the Communist conspiracy in this country 

now estimated to contain over 20,000 trained hard core members will 
stop at nothing to sap the industrial strength of this Nation by every 
devilish device of which these trained conspirators are capable. 
Should we wait until the actual outbreak of hostilities before under- 
taking to invest in the appropriate governmental authorities power 
to act effectively to safeguard our industrial establishments against 
sabotage? As one who has served now for a considerable period of 
time on the Internal Security Subcommittee of the Senate, | am 
convinced that we cannot wait any longer to enact this necessary 
legislation. After the defense establishments are sabotaged, after 
our factories are destroyed, it will be too late to take. precautionary 
measures and the punishment of the guilty will not rebuild our factories 
or supply needed implements of defense. 

Briefly, the bill which I have introduced authorizes the President, 
whenever he finds and proclaims that the security of this Nation is 
threatened, to prescribe rules and regulations to prevent access to 
defense facilities by those likely to commit sabotage, espionage or 
other subversive acts. Although the bill specifically provides that 
the provisions of the Administrative Procedure Act shall not be appli- 
cable to the proceedings, the bill provides that any individual who is 
barred from access to a defense facility shall be notified in writing of 
the charges against him and given adequate opportunity to defend 
himself against such charges. The bill further provides that any such 
indiv idual summarily barred from access to any defense facility but 
in whose case the bar is removed as a result of the proceedings shall 
be compensated by the United States for his loss of earnings. 

The bill prescribes certain penalties for a violation of its provisions, 
and in order to further spell out the safeguards of existing law for the 
rights of the individuals, the bill contains a provision to the effect that 
nothing in the bill shall be construed to deprive any individual of any 
rights or benefits conferred on him by the National Labor Relations 
Act as amended by the Labor-Management Relations Act of 1947. 

I understand that there are a number of well-intentioned persons 
and organizations that are opposed to the bill. They will, of course, 
be afforded an opportunity to present their case before this task 
force and I shall be interested to hear their testimony. I want at 
this point to make it clear that this, bill is not intended as an anti- 
labor bill. If it were, I should be among the first to oppose it. In 
my judgment, it is, however, a bill which ought to be supported by 
all who are cognizant of the imminent peril which confronts this 
Nation. 

Although I shall not be adverse to amendments which would 
improve the bill or make it more effective, I am determined to press 
for enactment of the principles involved in the bill because in my 
judgment public interest demands that those responsible for ad- 
ministration of the agencies responsible for the public safety be 
equipped to discharge their duties effectively. 

Now at this point I would like to make a part of the record a letter 
dated April 27, 1955, from the Chamber of Commerce of the United 
States, addressed to me as chairman of this task force and signed by 
Clarence R. Miles. 

(The letter is as follows:) 
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CHAMBER OF COMMERCE OF THE UNITED STATES, 
Washington 6, D. C., April 27, 1955. 
Senator Joun M. BuTLer, 
Chairman, Se nate Jud clary Subcommittee - 
Senate Office Building, Washington 25, D. C. 


Dear Mr. Butter: The Chamber of Commerce of the United States supports 
the principles of legislation such as S. 681 which would give the Government 
authority to bar known or suspected subversives from facilities that would be 
essential in the event of war. 

There are three major reasons why such legislation is needed: 

1. Congressional committees have determined that the Communist Party has 
infiltrated national-defense industries and is in a position to acquire vital informa- 
tion and to curtail our military effectiveness through sabotage. 

2. The special Communist-control laws designed to get at the problem of indi- 
vidual subversives in industry are still largely inoperative because of long delays, 
in appellate proceedings, invocation of constitutional rights (fifth amendment), 
and token resignations from the Communist Party. 

3. The Government’s industrial security program is limited, by law, to facilities 
directly engaged in defense contracting and is designed only to safeguard classified 
information. The equally important problem of plant protection against sabo- 
tage is virtually ignored. 

We recommend approval of S. 681, the Defense Facilities Protection Act, with 
these amendments: 

1. Restrict the unlimited discretionary power which section 3 (a) would give 
the President by specifying, to the maximum extent possible, the manner in which 
its provisions shall be implemented. 

2. Require that management be advised whether employees who are denied 
clearance to handle classified information are deemed to be security risks because 
of evidence of disloyalty or for reasons which do not reflect adversely upon their 
loyalty. 

3. Provide for the indemnification of employers for any losses suffered as a 
result of actions stemming from compliance with any rule, regulation or order 
pursuant to the act. 

4. Provide that employees who are cleared of security risk charges be compen- 
sated by the Government not only for loss of earnings, as the bill now provides, 
but also for reasonable legal costs in winning such clearance. 

5. Specify the types of facilities that would be subject to the provisions of the 
act, instead of relying upon the definition of a ‘‘defense facility’’ contained in the 
Internal Security Act of 1950, which act is still inoperative. 

6. Specify that nothing contained in the act shall impair the fundamental right 
of any person legally in control of any facility to exclude any person from access 
to such facility. This would eliminate any basis for claims that tne statutory 
procedure the act provides for dealing with security risks is an exclusive method 
of dealing with such persons. 

The power that 8S. 681 would vest in the President can be justified only by the 
fact that the Nation is dependent upon the effective and continued operation of 
its industrial economy in times of national emergency. This power must be 
exercised prudently and with restraint. 

The national chamber believes these amendments would strengthen the act and 
meet the House Judiciary Committee comment last July that the language of an 
identical bill was not “‘sufficiently carefully drawn so as to enhance the security 
of the United States on the one hand, but not to limit the constitutional rights of 
individuals on the other hand.”’ 

The Government insists that each defense plant employee who has access to 
classified information must receive a security clearance. If Government investi- 
gators identify any security risks, regulations reqiure that such employees shall 
not be permitted to handle classified information. So the problem of what to do 
with such employees is dumped in management’s lap. Employers seldom can 
fire such persons because the Government refuses to disclose whether security 
risks have been alleged because of subversive activity or some other reason. 
Lacking this information, most employers are unwilling to risk the slander and 
libel suits and unfair labor practice charges that could arise as the result of efforts 
to discharge employees on the basis of suspicions and rumors of disloyalty they 
are in no position to prove. In most instances the employer's only alternative is 
to transfer security risks to nonsensitive positions. 

Defense Department officials concede that a considerable number of known 
subversives now hold nonsensitive jobs in key plants they could damage irrepara- 
bly in the first few hours of any war emergency. 
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Despite enactment of more than a dozen major antisubversive laws in 
last 5 vears, the chamber believes we still do not have sufficiently effective legal 
weapons to deal with the problem of individual subversives in industry We 


therefore recommend that your subcommittee fill this gap by approving 8. 681 
with the amendments we have recommended. 

I would appreciate your making this letter a part of the hearings on 5S. 631 

Cordially yours, 
- CLARENCE R. MILEs 

Senator Butter. We have with us this morning Governor Brucker. 
Governor, are you ready to testify on this bill, si 

Mr. Brucker. Yes, sir; 1 am ready to proceed. 

Mr. Arens. Governor, are others of your staff roing LO testify 
besides vourself? 

Mr. Brucker. In support they may, if called on. 

Mr. Argens. I suggest then, Mr. Chairman, if the Governor please, 
we should like to have the names of the gentlemen who are accompany- 
ing you this morning so the re porter can identify them as they speak. 

Mr. Brucker. We will give them. 

Senator BurLer. Give your names before vou speak. 

Governor, you are the General Counsel of the Department of De- 
fense, is that correct? 

Mr. Brucker. I am, Senator, General Counsel of the Department 
of Defense and authorized to speak for the Department. 

Senator BUTLER. Fine. Mr. Arens, do you want to take over the 
examination of General Brucker, or would you like to make a state- 
ment first? 

Mr. Brucker. | would like to make a statement first. 

Senator Butter. All right, sir; if you will proceed with your 
statement. Governor, it is customary before the Internal Security 
Subcommittee that all witnesses be sworn. 

Will vou hold your right hand. Let us all stand up at the same 
time. 

Do you and each of you in the presence of Almighty God, promise 
and declare that the evidence you give this internal security task 
force of the Internal Security Subcommittee of the Judiciary Commit- 
tee of the Senaie will be the truth, the whole truth, and nothing but 
the truth? 

Mr. Brucker. I do. 

Mr. AppLeGate. I do. 

Mr. Fanntna. I do. 

Mr. Fenton. I do. 


TESTIMONY OF WILBER M. BRUCKER, GENERAL COUNSEL, 
DEPARTMENT OF DEFENSE; ACCOMPANIED BY ROBERT APPLE- 
GATE, ASSISTANT CHIEF, DOD; JOHN FANNING, DIRECTOR 
OF THE OFFICE OF INDUSTRIAL RELATIONS; AND JEROME D. 
FENTON, ASSISTANT TO THE GENERAL COUNSEL 


Mr. Arens. Governor, will you kindly identify yourself by giving 
us a little of your background and experience and the term of service 
which you have now had with the Department of Defense? 

Mr. Brucker. Yes,sir. I am Wilber M. Brucker, General Counsel 
of the Department of Defense, and under the statute that is the chief 
legal officer of the Department, including all services in Army, Navy, 
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Air Force, and civilians employed by or having allegiance to that 
Department. 

I would like to identify myself, and if you will pardon my giving a 
few statements in answer to your question about myself, my back- 
ground, I served in World War I in the infantry, 166th Infantry of the 
42d Rainbow Division. Upon my return, having been previously 


graduated from the Univ ersitiy of Michigan Law Se hool, lw As ad- 


mitted to practice, likewise, having previously passed the State Bar 
Examination of Michigan. 


I have practiced law in Mie higan since September 15, 1919, my 
return from the service being just previous to that time. I served 
2 terms as assistant prosecuting attorney of Saginaw County and 
2 terms as prosecuting attorney of that county. I served 2 years as 
assistant attorney general of Michigan and the balance of the term 
and a reelected term as attorney general of Michigan. 

| followed that by serving one term as Governor of Michigan 
between the years of 1931 and 1933, having been elected in 1930. 

I again resumed the practice of law in Detroit, Mich., in 1933, 
January, practiced there continuously until coming to Washington 
to assume this office. I am a member of a law firm, or was a member 
until [ resigned to take up my office here, of 20, 10 partners and 10 
associates, located at 2850 Penobscot Building, Detroit. I arrived in 
Washington to take over this office in April, a year ago, sworn in on 
April 23, 1954 as General Counsel of the Department. I do not 
want to embellish that any further because of obvious reasons, but 
any questions you would like to ask- 

Senator Butter. Would you kindly just give us a word of your 
powers and duties as General Counsel, Department of Defense, so the 
record is clear on the capacity in which you perform, Governor. 

Mr. Brucker. My responsibility as General Counsel is to supervise 
all of the legal services in the Department of Defense, there being 
4,400-and-some lawyers. ‘That includes supervision of the 3 General 
Counsels of the 3 respective military departments, the 3 Judge Advo- 
cates General of the respective 3 military departments and my own 
staff in addition. That includes all legal work or legal work in con- 
nection with administrative matters having a legal angle in the 
Department of Defense. 

Mr. Buruer. And that includes both civil and military matters? 

Mr. Brucker. It includes both civil, military, commercial, court- 
martial, and all other jurisdictions. And in addition to that, there 
was a Department directive on June 23, 1954, which added to the 
duties of the General Counsel the complete surveillance of all internal 
security relationships of the Department of Defense. That included 
these matters that had to do with personnel security in the three mil- 
itary departments, industrial security that had to do with the con- 
tracts and contractors and others with whom the Department of 
Defense contracts, and also civilian employees of the Department of 
which there are over a million, with respect to their security from the 
standpoint of internal security. 

And in that connection I have surveillance which brings me in 
close contact with the operation of that. While my supervision is 
functional and not operational, I am in very close contact with both 
functional and operational. 

Mr. Arens. Governor, could you give us just a word now of fur- 
ther background with reference to the scope of activity under your 
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jurisdiction on the question of area of industrial security which you 
have mentioned? 

Mr. Brucker. My duties include the supervision of all domestic 
security as well as international as far as our Department is con- 
cerned, security problems including industrial security. There is a 
division of the Secretary of Defense, we call it DOD, which is partic- 


ularly related to industrial security, and I have brought here this 


morning by request the Assistant Chief of that division, Mr. Robert 
Applegate, and I have brought with me also, Assistant to the See- 
retary for Manpower and Personnel, Mr. George Fanning, who has a 
very responsible position in this likewise, and [ have brought with me 
Mr. Jerome Fenton who is the new Director of Security, Industrial 
Security Review. 

Mr. Arens. Governor, you have a prepared statement? 

Mr. Brucker. I do. 

Mr. Arens. I respectfully suggest that the governor proceed with 
his prepared statement. 

Senator BurLer. Governor, I say once again we are most happy 
to have you here, sir, and we will listen very attentively to your 
statement. 

Mr. Brucker. Senator, I would like first to compliment vou upon 
your statement. I think it is very wholesome. There is a keen 
alertness to the problem that is involved in your bill. and I am glad 
that you made it just prior to the time that 1 have the opportunity to 
testify. 

Mr. Chairman, I welcome this opportunity to appear before this 
task force to testify in support of the Senate bill 681, a bill to author- 
ize the Federal Government to guard strategic defense facilities against 
individuals believed to be disposed to commit acts of sabotage, 
espionage, and other subversion. 

I particularly appreciate the opportunity to appear at the beginning 
of the hearing since my schedule requires that I be out of the city 
for a period of time beginning next week and also because I am not 
the least adverse to leading off in favor of this bill, not that the 
Department of Defense assumes any or arrogates to itself any role of 
superiority in connection with the bill, because we are happy to join 
with the Department of Justice and others in it. 

But, because I believe our interest is very keen in the bill that I, 
likewise, am glad to lead off as a witness. 

Much of the information which the committee will wish to have 
before it is still to be furnished by the Department of Justice when I 
shall have completed, because the Department of Defense relies upon 
the Department of Justice, of course, in connection with its wide oper- 
ations in the field of security, particularly the Federal Bureau of In- 
vestigation, a very able portion of this Government, which I have 
found since I have been here, is a very dedicated portion. 

However, the Department of Defense also has a great interest in 
this legislation from the point of view of protecting the productive 
capacity of the Nation, which is vital to the national defense. 

1 would like to say at the outset that the Department of Defense 
considers the enactment of this legislation essential to guard our na- 
tional security. I shall not embellish that because one cannot make 
more important the emphasis of that statement. 

It is axiomatic that one of the basic sources of our defense strength 
lies in the productive capacity of our Nation. Certain portions of our 
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country are called the arsenal of democracy because of the production, 
the continuity and the degree of that produc tion. 

The need to protect this vital asset against possible sabotage or 
espionage is self-evident. Yet I appear before you today with the 
knowledge that there are known subversives now working in vital de- 
fense facilities without there being adequate authority in the Federal 
Government to meet this potential threat to our productive capacity 
and therefore to our military effectiveness. 

And I link the two together because they are inescapable. We, in 
the Department of Defense, do not believe that the military personnel 
can do it alone, that we are tied together with the productive capacity. 
This gap in our security structure we believe must be closed. The 
employment of known or potential subversives in facilities vital to the 
defense effort has long been a matter of deep concern to the Depart- 
ment. 

Senator Buriter. Will you suspe nd for just a moment? I see 
Senator McClellan is here. This is Governor Brucker, Senator 
McClellan. Sorry for the interruption. Just go right ahead. 

Mr. Brucxrr. The employment of known or potential subversives 
in facilities vital to the defense effort has long been a matter of deep 
concern to the Department of Defense. As matters now stand, the 
legal authority of the Department of Defense is limited to the protec- 
tion of classified information or material in the posession of the con- 
tractors of the Dep: irtment of Defense, and based on this authority, 
access to such classified information or material is controlled by 
denying persons access who are determined under appropriate rules 
and regulations to be security risks. 

This is a going program and we believe it is a sound one. We 
have been having reasonably good success with it. This authority 
does not extend, however, to the removal of potential dangerous indi- 
viduals from facilities where unclassified, though highly important de- 
fense work is being performed, or to removal of such individuals from 
support facilities suc sh as powerplants, basic material plants, trans- 
portation facilities, communication facilities and several others. To 
illustrate more precisely the gap in the protection of our national 
security which is of concern to us today, I would like to outline for 
you what we conceive to be the nature of the threat against the security 
of the United States, and also the nature of the defense which we have 
prepared to protect ourselves. The possible weapons which the enemy 
is prepared to employ against us are economic pressures, actual arme d 
military aggression, subversion, and sabotage, and against these we 
must constantly direct the defense of first, a sound domestic economic 
policy and a foreign policy, and second, the maintenance of adequate 
military forces, and third, methods of detection and prevention of 
efforts to destroy us from within by infiltration of Government and 
industry, by espionage directed against vital classified information and 
by sabotage. And these are all recognized by Senate 681. For the 
protection of our classified security information and material we have 
three programs to assure that access to classified information, vital 
to the Department of Defense, will be granted only to those who may 
be trusted with it. 

There are separate programs for personnel who are employed by the 
Government for those who serve the Nation in the military uniform 
and those in the employ of industry who work in Government con- 
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tracts to involve classified information and material or have access 
to such classified defense information. 

Now on the specific problem of protection of facilities against 
sabotage, the Congress has provided legal authority in the Internal 
Security Act of 1950 for the detention of potentially dangerous in- 
dividuals in the event of an “internal security emergency” declared 
by the President, and also for the exclusion of certain individuals 
from defense facilities in advance of the declaration of such an emer- 
gency, if they are members of organizations required to register under 
the provision of the act. 

With respect to the exclusion of individuals, the registration of the 
Communist Party under section 5 of the Internal Security Act is still 
before the courts, and a final order within the meaning of the statute 
has not vet become effective in relation to the Communist Party 
itself. 

The exclusion of members of the Communist party, that is, known 
card-carrying members of the Communist Party, from defense facili- 
ties designated by the Secretary of Defense would not be effective 
until such an order is final so that we have that phase of it to consider 
at the outset, that that is not vet available, even if it were a perfect 
detection. 

Mr. Arens. Governor, while vou have departed from your prepared 
testimony, may I inquire has the Secretary of Defense, pursuant to 
section 5 of the Internal Security Act, to vour knowledge, proclaimed 
this list of facilities prescribed or that he has power to proclaim under 
section 5? 

Mr. Brucker. He has not, but under my advice it has been pre- 
pared for the proper time when the courts have acted upon this. It 
will be promptly done. 

Mr. Arens. Well, if, as, and when the courts then would sustain 
the citation of the Communist Party as a Communist action organiza- 
tion, I take it that the list of facilities which is now in existence would 
be proclaimed? 

Mr. Brucker. That is right, under section 5 it would follow that. 

Now with respect to the detention provisions under title 2 of the 
Internal Security Act, the President has the authority upon declaration 
of an internal security emergency to provide for the emergency 
detention of 
each person as to whom there is reasonable ground to believe that such person 
probably will engage in or probably will conspire with others to engage in acts 
of espionage or sabotage. 

Invoking the detention provisions of the act will be a serious and 
a far-reaching undertaking, and one of serious consequences to the 
individuals affected, although this authority under appropriate cir- 
cumstances may be required. 

Short of the use of the broad and far-reaching detention powers, 
there exists an area in which the security of the United States needs 
to be protected on a case-by-case basis and the potential for sabotage 
in specific individual instances can be eliminated during a period of 
time before those conditions exist which would justify the employment 
of the detention authority. 

Senator BurLEerR. Governor, do I take it from that, that this would 
not be an interim law, it would be permanent legislation? 

Mr. Brucker. That is right. 











10 DEFENSE FACILITIES PROTECTION ACT 


Senator Burter. Which would work hand-in-hand with section 5 
of the Internal Security Act? 

Mr. Brucker. It would. It would be permanent, it would comple- 
ment it and supplement it. 

In considering the problem of protecting our vital defense facilities, 
it should be kept in mind that the question of numbers is not decisive 
in estimating sabotage capabilities. One man with the right material 
in the right place, with the technical know-how, can do tremendous 
damage. I do not know whether you would care for me to embellish 
the statement as I go along, but I just want to say this: 

Senator Butter. I would like very much to have you do it, 

It would be very helpful. 

Mr. Brucker. I say this is perhaps an understatement, what I 
have said, and I do not desire to indulge in scare technique, except 
to say, sir, that because of our knowledge and contact with the 
possibilities of these vital and key plants and facilities, it is an under- 
statement to say what I did with respect to tremendous damage. 

The history of the Communist conspiracy requires us to assume 
that the hard-core Communists will act to the detriment of this country 
by whatever means they have at their command, including sabotage, 
which action would coincide with surprise attack on the country. 
And their supreme hour would be at a moment when this gap may 
occur. If the saboteur accomplishes his mission, it is then too late. 
Thus, the essence of this program is prevention and not punishment. 

May I digress again just to say this in that connection: I would 
hate to be one who had not raised my voice in the capacity that I 
occupy as an officer in that Department, and for that Department, and 
to do everything I could to support this bill if the hour ever comes 
where it is too late and someone in hindsight, said to anybody, includ- 
ing myself, “Why didn’t you do all you could?” and I would, without 
any implications as to anybody, fear to think what the American 
people would think if that ever did occur. And that does not limit 
itself to officers of the Government of the United States; it en 
to the legislative branch, the executive branch, of course, and also 
to the great body of the people of this country who look to us to pro- 
tect them and to prevent anything that we can before it happens. 

The need for legislation in this field has been recognized in numerous 
hearings by the Congress. The latest expression being contained in 
the report of the Senate Committee on Government Operations on 
Subversion and Espionage in Defense Establishments in Industry, 
dated January 10, 1955—Senate Report No. 3, 84th Congress, Ist 
session—and that committee recommended: 

The necessity for the removal of Communists from defense facilities is of para- 
mount importance to the security of the United States because of possible espion- 


age and possible sabotage. It is therefore recommended that the bill entitled 
“Defense Facilities Protection Act of 1954,’ which did not become law due to the 
adjournment of the House of Representatives, be reintroduced in the next session 
of Congress at the earliest opportunity, or other adequate legisiation be prepared 
and so introduced to provide the necessary legislation for the protection of our 
defense efforts. 


That is this bill, Mr. Chairman, that has been recommended, Senate 
681. Some concern was expressed last year that legislation of the 
nature now under consideration would mean the nationwide screening 
for employment. While this statement would appear to be anticipa- 
tory, I woul | rather make it now than wait for questions. J can assure 
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you that it is not the intention nor do we advocate any such nation 
wide screening program in connection with this bill. Rather, it is our 
intention that this authority shall be used selectively on a case-by-case 
basis in vital facilities concentrating on a limited number of known 
Communists. The reason that I have punctuated or emphasized that 
perhaps unduly, and I ask your pardon, is because at the outset I think 
it should be understood very plainly that those representing the De- 
partment of Defense are thoroughly realistic. We are not going be- 
yond the scope of the hard core of the limited people that we are deal- 
ing with. The intention of this is not to arouse nor can it be used as a 
vehicle for screening labor or people all over the United States without 
reference to numbers or anything else. 

It is limited in scope to those who are known Communists, and it is 
directed at the hard core that needs that application of this act, this 
bill into law. 

The bill before you would, in our opinion, provide adequate au- 
thority for the Government to take the necessary steps to meet the 
threat I have outlined above. Should it of course be enacted, we also 
feel the proposed bill is so drafted to provide a procedural framework 
to meet. the requirements of due process and will not impinge upon the 
rights of American citizens. 

Lest there be some statement about that, I would like again to 
indulge in anticipatory language by saving that the bill contains all 
of the safeguards in favor of due process, expressly so. There is a 
much greater statement in this bill than in legislation of a companion 
piece, namely, the Magnuson Act—— 

Seaator BurLter. Governor, there has been some complaint that 
the bill does not provide for confrontation of witnesses. Will you 
address yourself to that particular complaint? 

Mr. Brucker. I would be glad to do that. Now or later? 

Senator Butter. Well, at your convenience. 

Mr. Brucker. I would rather do it when I get through with this. 

Senator ButLer. Oh, yes, at your convenience. 

Mr. Brucker. Because that relates to problems that will fit in with 
something else, I think. 

In implementing the authority which would be granted the Presi- 
dent under this bill, an Executive order could provide ample safe- 
guards for the rights of any individuals who might be affected by the 
bill, because it gives the Executive, Chief Executive of the Nation, 
authority to propose and to proclaim the regulations that will safe- 
guard it. 

As the committee knows, a program in the nature of that contem- 
plated by the present bill was established under authority granted by 
the Congress in relation to vessels, harbors and waterfront facilities 
under the so-called Magnuson Act which was approved August 9, 
1950, codified in title 50, section 191 of the United States Code. And 
so here is an operating program which has been tested in the courts 
and has withstood challenge up to the Supreme Court of our country, 
the Magnuson Act. 

In this period of internal tension, it is our firm conviction that all 
steps should be taken to assure that we are in a position to meet 
any eventuality. This legislation will greatly assist in reaching that 
posture and the Department of Defense strongly urges its enactment. 
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And now may I come to the question that you raised, sir, with 
regard to the due-process and the regulations under the bill itself. 
The bill contains very much more language than the companion 
piece, the Magnuson Act, on that subject. It provides that there 
shall be, of course, due process, that there shall be a notice served, 
that there shall be an opportunity for a hearing. Of course that 
implies that there shall be a constitutional hearing. I am very keenly 
aware of the fact that the principle of confrontation has been urged 
by some in the handling or administration of the internal security 
relationship under the Truman Directive 9853, namely, the Peters 
case in the United States Supreme Court. 

Senator Butter. Does the Admiaistrative Procedure Act apply to 
the Magnuson Act? 

Mr. Brucker. No; it does not. 

Senator BurLer. It does not. 

Mr. Brucker. And in answering your question about it, the 
Administrative Procedure Act is something upon which, of course, 
there is no sanctity or any need for settling for purposes of uniformity 
or otherwise. 

Senator Butter. Or for the purposes of due process. 

Mr. Brucxsr. Or for purposes of due process. The Administra- 
tive Procedure Act is a good act and it does have its function in 
Government, but it is neither inclusive nor exclusive of other acts 
with reference to the constitutional question of due process that your 
bill, sir, would provide for due process and that whatever the con- 
stitutional holding should be with respect to the matter of confronta- 
tion, it would of course have to be adopted not in the act itself because 
it Is not necessary to express it. 

Senator Butter. Governor, this bill also provides that there shall 
be an appeal if the regulation so provides. 

Mr. Brucker. That is right. 

Senator Butter. Is that due process? Will you address yourself 
to that problem? 

Mr. Brucker. The matter of appeal is not necessary under due 
process, but if it is provided, it is an extra safeguard which would 
supplement the ordinary procedure. But the question of appeal to the 
rie upon constitutional or legal grounds will exist, and that bill 
will, of course, when enacted into law, be subjected to court review, 
so ao the question of appeal relates itself to appeal upon the facts 
rather than appeal upon the constitution or legal provisions of the 
act itself. 

There will be an appeal allowable to the courts on all constitutional 
and legal grounds. 

Mr. Arrens. Governor, the purpose of developing a little interpre- 

tation of the act for later legislative history, may I ask you a ques- 
tion or so with reference to the terms used in - bill, particularly 
defense facilities as it appears in the bill on page 4, subparagraph (d) 
I observe that the term “defense facility”? according to the bill shall 
have the same meaning as it has in title I of the Internal Security 
Act of 1950 as amended but shall not include vessels, piers, nor water- 
front facilities. May I ask vou, are vessels, piers, and waterfront 
facilities embraced in the Magnuson Act? 

Mr. Brucker. That is right and I think that is why the language 
is used. They are embraced in the Magnuson Act and _ therefore 
excluded from the Senate bill 681. 
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Mr. Arens. Now may I ask you this: Is it necessary for there to be 
a publication of a list of facilities under S. 681 before there can be 
actual legal defense facilities? You see, ee ‘r section 5 of the Internal 
Security Act they must first be published before they can have the 
operating effect of defense facilities. I am wondering if the tie-in or 
the reference to defense facilities in S. 681 likewise carries over the 
requirement of publication? 

Mr. Brucker. It carries over the requirement of the Internal 
Security Act of 1950, which is publication. I believe that the provi- 
sion is sound and I think it is placed there with due care and ob- 
servance of the rights of the people. And the purpose of the inclu- 
sion of that and the proclamation or proclaiming of what facilities 
there are has a relationship to the population, industry, emplovees, 
and others, and this is it. 

It would not be fair fer men to be forbidden from having any em- 
ployment or labor, so it is wisely provided that a list shall be set up 
whereby they may know that they may make application for labor 
— in all other places than those which are listed as key 
facilities or defense facilities. 

Mr. Arens. Then the answer, I take it, is that before a plant, 
before an operation, before an establishment would actually have the 
designation cf a defense facility, there would be a published list? 

Mr. Bruckrr. That is right. 

Mr. Arens. For all the world to see, is that correct? 

Mr. Brucker. That is right, it would be a Federal register. 

Senator McCLeLLAN. May I inquire why vessels, persons, water- 
front facilities are excluded? 

Mr. Brucker. Because of the Magnuson Act which covers that, 
and J suppose it is felt, Senator, that if they were not excluded from 
this, that it would ‘ likewise included under 681 and there would be 
some confusion but they are covered under the Magnuson Act 

Senator McCLetian. You think they are amply covered already? 

Mr. Brucker. We think they are. 

Senator McCLe.LLAn. That is the only reason for excluding them? 

Mr. Brucker. That is right. 

Senator McCLe.uan. I could not see any sense in excluding them 
from protection of an act like this. 

Mr. Brucker. Certainly not, and if it were not for the Magnuson 
Act, 1 would be the first to say it should be in this. 

Mr. Arens. Governor, isn’t it principally a question of adminis- 
tration? 

Mr. Brucker. That is right. 

Mr. Arens. Who administers the provisions of the Magnuson Act 
to which we have been alluding; the Coast Guard? 

Mr. Brucker. The Coast Guard administers that provision. 

Mr. Arens. And it now has the actual facilities available to detect 
and to isolate the people who ought not to be given access to the 
vessels, is that right? 

Mr. Brucksr. That is right. The Coast Guard during times of 
peace, is a wing of the Treasury Department, and in times of war, it 
is a wing of the Defense Department. 

Senator McCLe.ian. They have already been brought under 
protection by law? 

Mr. Brucker. They have. 
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Senator McCue tian. And you feel that that is adequate? 

Mr. Brucker. We do. 

Senator McCueiian. And this would duplicate or overlap that 
authority and create confusion? 

Mr. Bruckrer. That is right. 

Senator McCuieiian. That is the only reason for excluding. Now 
you have undertaken to bring other normal defense facilities under a 
comparable law? 

Mr. Brucksr. That is right. 

Senator McCuriian. But this law would be under different 
administration to the Magnuson Act? 

Mr. Brucker. That is right, and we think that we are trying now 
to move in those that are equally vital with those that have to do with 
vessels, piers, and waterfront facilities that are already covered, to 
move these that are equally vital, we sometimes think more vital, 
up into a phalanx front with the others. 

Senator McCLeLian. But because of the peculiar nature and loca- 
tion of vessels, piers, and waterfronts, you still feel that that should 
remain under the present jurisdication of enforcement? 

Mr. Brucksr. I certainly do, Senator, at least for the time being. 

Senator BurTLER. Governor, to clarify that situation in time of war, 
it would all come under your Department anvhow, would it not? 

Mir. Brucker. Well, of course, the Coast Guard would come under 
our supervision immediately and they, in turn, would be operating 
and administering the machinery for the function under the M: agnuson 
Act. It would all come together. 

Senator McCLeitan. But without the explanation it would look 
like we were amiss in excluding them here without some explanation 
of why they were excluded. 

Mr. Argens. Could you tell us what agency of our Government 
would actually administer this act? W ould it be the Department of 
Justice, the Department of Defense, or what agency would actually 
be set up, what agency is contemplated to be set up to administer this 
proposed law? 

Mir. Brucker. I do not know, because it would, of course, be a 
Presidential decision, and I could not very weil predict, but it would be 
my recommendation, let me say, that the Department of Justice, 
because it is charged with the enforcement of all of the laws of the 
United States and has its right arm, the FBI, would have the lodgment 
of this enforcement. 

However, it would seem to me that the Department of Defense, 
although, perhaps, not equal because you should not properly give 
two agencies, but the Presidential directive would undoubtedly" re- 
quire that the Department of Defense cooperate with, make available 
to an act as the operating agency or as we call it over there, the active 
act of the De ‘_partment of “Justice for the details of the enforecement and 
the machinery of the administration of this act. 

Mr. Arens. May I invite the attention of the Governor and your 
colleagues, if you please to a question that I think ought to be clarified 
? this legisl: ative history. On page 3 it is stated, beginning in line 
4, that 


persons may be barred from access to defense facilities 


and this is the language I particularly invite your attention to— 
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as to whom there is reasonable ground to believe they may engage in sabotage, 
espionage, or other subversive acts. 

Do you have a feeling that the bill could be improved and be free 
from an attack if it were spelled out bere as to whom the P — ‘nt or 
his duly authorized agencies in their discretion believe may engage in 
sabotage, so that the bill would not be subject to the attac i that some- 
one along the line must establish the reasonableness 8 of the barring of 
a particular individual. Do I make my point clea 

Mr. Brucker. Yes, I think the language that you have indicated 
would be acceptable, but not necessary because the Magnuson Act, 
which has been upheld, has very much less language than that and 
it has been upheld. I think it would be, of course, desirable to not 
place any more amendments in the language than necessary. 

Mr. Arens. Well, is it clear, Governor, that the determination as 
to who is to be barred is a matter in the exclusive discretion of the 
individuals who exercise this judgment or is it a matter which it is 
contemplated would be subject to judicial review as to its reason- 
ableness? 

Mr. Brucker. Well, it is not contemplated that the courts would 
review as to the reasonableness of the administrative decision or 
policy, and that would be a fatal thing to do just as courts consistently 
have held— 
we will not interfere with the operation of whatever it is, the internal control of 
management in private affairs but we will review it simply to see, not whether 
we would have done the same or differently, but whether there is a reasonable 
ground upon which those who operated it did that. 

Mr. Arens. This is an emergency act. 

Mr. Brucker. Yes. : 

Mir. Argens. It is operative only in national emergency, is it not? 

Mr. Brucker. That is right. It is so stated expressly. 

Mr. Arens. Therefore, under the war powers, the President or his 
duly authorized representatives could exercise their own independent 
judgment without review of the court as to the reasonableness in 
individual cases, isn’t that correct? 

Mr. Brucker. That is correct, yes. 

Senator McCiLeLitan. May I inquire, as this is written now, this 
power to make that determination is actually lodged in the President 
of the United States and then he may delegate that discretion toa 
someone else? 

Mr. Brucker. That is a correct statement. 

Senator McC.Le.ian. That is correct? 

Mr. Brucker. That is right. 

Senator McC.Le._ian. Now on a review the court would only look 
into whether there is any substantial evidence to sustain 

Mr. Brucker. That is right. 

Senator McCLeLLan (continuing). Not whether they would deter- 
mine that there was reasonable ground but whether there was any 
evidence, substantial evidence, to justify that conclusion? 

Mr. Brucker. That is right. 

Senator McC Le.uan. Is that correct? 

Mr. Brucker. That is right, and if they find any substantive evi- 
dence to support it, it is sustained. 

Mr. Arens. Governor, the courts would not be obliged even to go 
that far if the barring of an individual from a defense facility were 
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based upon, say, confidential reports which the Attorney General or the 
President or whoever makes a determination would not want to reveal? 

Senator McCLe.uan. At least you give the person charged a sum- 
mary of that and the court would be cuided by that. 

Mr. Brucker. The bill so provides. 

Senator McCievuan. I say you do and it would be based on that 
summary. I assume the court would review it based on that summar y- 

Mr. Brucker. That is right. 

Mr. Arens. Governor, would wireless operations, telegraph opera- 
tions, be embraced in a defense facility? 

Mr. Brucker. In my opinion they would because they are a part 
of the communicating system. 

Mr. Argens. Would cables be embraced? 

Mr. Brucker. You mean the cable—— 

Mr. Arens. The North Atlantic cable, for example. 

Mr. Brucker. You have reference to the domestic or the inter- 
national characteristics of it? 

Mr. Arens. Well, would the tie lines and leased lines out at the 
Pentagon be embraced in a possible defense facility? 

Mr. Brucker. Oh, yes, most certainly. 

Mr. Arens. Are you aware of the fact that the tie lines and leased 
lines out at the Pentagon at this very hour are serviced by the American 
Communications Association which has repeatedly found to be a 
Communist-controlled organization? 

Mr. Brucker. I see your point and I am very glad that you raised 
that. Yes, and we are disturbed. 

Mr. Arrns. Is there any way, Governor, that the Defense Depart- 
ment could preclude access under’ existing law, preclude access to the 
tie lines and leased lines out at the Pentagon to persons in the American 
Communications Association, a Communist-dominated organization? 

Mr. Brucker. I know of none. 

Mr. Arens. In other words, at the present time, although the tie 
lines and leased lines out at the Pentagon are serviced by a Communist- 
controlled organization, the Defense Department is, under existing 
law, helpless to protect itself? 

Mr. Brucker. To that extent it certainly is. 

Mr. Argens. Are you cognizant of the fact that there has been 
testimony before the Inter mal Sec urity Subcommittee to the effect 
that persons under discipline of the Communists controlling the 
American Communications Association now have access to messages 
coming from the Pentagon by a monitor system whereby they can 
plug in, listen to conversations—— 

Mr. Brucker. Regrettably, ves, I know that. 

Mr. Arens. Are you conversant with the facts which have been 
revealed by the Internal Security Subcommittee of the Senate to the 
effect that restricted telegrams coming in from the Pentagon have 
been intercepted by persons under disc ipline of the Communist- 
controlled American Communications Association? 

Mr. Brucker. I am aware of that. 

Mr. Arens. Are you conversant with the fact that the North 
Atlantic cable which carries very important messages vital to the 
security of our Nation is now serviced by the American Communica- 
tions Association, a Communist-controlled labor organization? 

Mr. Brucker. I have learned that, too. 
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Mr. Arens. And I take it, if I am not being a little bit redu 
here, that under the present law and under the present powers veste a 
in the Defense Department, the Defense Department is absolutely 
helpless to cut off that access to the messages? 

Mr. Brucker. That is correct. 

Senator Butter. As is every other agency of Government that you 
know of? 

Mr. Rrucker. That is right, every other agency. 

Mr. Arens. Would you propose, Governor, if this bill should become 
law, that steps would be taken as soon as possible to preclude access to 
the tie lines and leased lines out at the Pentagon and to the North 
Atlantic cable of persons under discipline of the Communist-controlled 
American Communications Association? 

Mr. Brucker. I would certainly anticipate that steps would be 
taken to get at that precise problem. 

Mr. Arrens. Governor, are you at all conversant with the general, 
not the specific, the general technique of trying to break a code, one 
nation trying to break the secret code of another nation? 

Mr. Brucker. Yes; I am. 

Mr. Armuns. You know, of course, do you not, Governor, that one 
of the techniques of trying to break a code is to have access to mes- 
sages involved in sending that code, is notthat correct? 

Mr. Brucker. That is. 

Mr. AreEns. Is it not true that coded messages of the Pentagon, 
highly confidential coded messages of the Pentagon which go out 
over the tie lines and leased lines serviced by the Communist-con- 
trolled American Communications Association are in such situation 
or status that they can be available by a monitoring system even 
though in code to persons under discipline of the Communist-controlled 
American Communications Association? 

Mr. Brucker. You have described it correctly. 

Mr. Arens. And do you, as the General Counsel of the Depart- 
ment of Defense, who has access to the security information of the 
Department of Defense, feel that that condition, that situation, is a 
large or at least a situation of grave concern to this Government? 

Mr. Brucker. I feel, sir, that that situation is nothing short of 
deplorable to be allowed to continue any longer than is absolutely 
necessary. 

Senator Burter. And, Governor, in addition to the existing situa- 
tion so far as monitoring is concerned, those people are always there 
to sabotage those very important communication lines, aren’t they? 

Mr. Brucker. They are, and while I would not describe or give 
any information of an unclassified nature, I know a place or places 
where that could occur with disastrous results. 

Senator Butter. In other words, you have a double threat that is 
presently right here at this moment? 

a Brucker. That is right. 

1ator Burter. Breaking the code through the frequency of 
messages obtainable by them or to which they “have access, and also 
the chance of ss abotage of these very important communications in the 
event of emergency? 

Mr. Brucker. Yes, sir. 

Mr. ARENs. Governor, you know, as a matter of fact, do you not, 
that this exposé, this revelation of this de »plorable situation, was made 
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by the Internal Security Committee of the Senate approximately 2 
years ago, and notwithstanding this revelation about 2 years ago, the 
tielines and leased lines have continuously, over the last 2 years, been 
serviced by people under discipline, control of the Communist- 
dominated American Communications Association? 

Mr. Brucker. You are asking a question about it? Yes, I have 
heard that. 

Senator McCLe.uan. Governor, do we require a new law to attend 
to that? 

Mr. Brucker. To move them out, yes, we do. 

Senator McCLe.tian. But why? Do you have some kind of a 
contract with them or something that you have to observe? 

Mr. Bruckrer. We have a contract whereby these people are em- 
ployed in servicing these lines. 

Senator McCue.uan. It is just unthinkable that you cannot fire 
somebody that you find—— 

Mr. Brucker. They are not our employees, you see. 

Senator Burter. They are employees of Western Union. 

Mr. Brucker. They are employees of a private contractor who 
has a very limited field in which he operates there. We have not those 
men. We do not have them on our payroll at all. 

Mr. Arens. Governor, would it be at all feasible to suggest that 
the Department of Defense, in its contract with, say, the Western 
Union on the tie-lines and leased lines have an item in the contract 
that the Department of Defense would reserve to itself the right to 
determine who would service the tie-lines and leased lines or that the 
Department of Defense would reserve to itself the right to cause to be 
expelled from the tie-lines and leased lines of the Pentagon persons 
who would likely engage in espionage or sabotage or interception of 
vital secret defense messages? 

Mr. Brucker. That relates to a much broader question than just 
this one contract, and I am glad that you raise it because I would 
like to give you the situation with respect to it. In the first place, 
under the present situation, the utilities, the powerplants, the infor- 
mation, the companies that distribute information, transmit it, com- 
munication, rail and all of the services of transportation, we, of 
course, have no direct control at all of the employees of those com- 
panies, so that we simply receive the benefit of the power, whatever 
it is, that is communicated or the messages, telephone or otherwise, 
and we have no employees in that field, they being the employees of 
the private contractor. 

They do not contract with any defense facility in the sense in which 
this bill deals, and therefore any provision in a contract with them 
would be ineffective because in the first place we do not have any 
work that we delegate to them. They service us like they service other 
people around in the community. And so that segment, which is a 
large segment of this problem, cannot be handled by the expedient of 
simply putting a clause in somebody’s contract. 

Mr. Arens. As a matter of fact, Governor, prior to the enactment 
of the Butler bill of the last session of the Congress, if the Western 
Union undertook to discharge one of these employees of the 
American Communications Association who was under Communist 
discipline and who was intercepting your messages, that would have 
been an unfair labor practice, would it not? 
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Mr. Brucker. That is right, and we would be up against it and 
they would be up against it. 

Mr. ARENs. And, as a matter of fact, it is true, is it not, that prior 
to the enactment of the Butler bill of the last session of the Congress, 
the National Labor Relations Board would not withhold certification 
to a labor organization even though it were shown that the labor 
organization were Communist from top to bottom, isn’t that correct? 

Mr. Brucker. That is right. 

Mr. Arens. That the National Labor Relations Board made no 
determination, did not consider at all whether or not a given organiza- 
tion were Communist controlled? 

Mr. Brucker. That is right. 

Senator Burter. As a matter of fact, it would not even look into 
the affidavit of the officers of the organization. 

Mr. Arens. If the Communist Control Act of 1954, the Butler 
bill, which undertakes to meet this situation, is implemented and is 
put in force and effect, that ought to help in this tie-line and leased 
line and cable situation, should it not? 

Mr. Brucker. Very much so. 

Mr. Arens. And I take it that the Defense Department, if this 
bill becomes law, proposes to move with relentless determination to 
drive these people off the tie-lines and leased lines, North Atlantic 
cable, that have access to our defense secrets and our defense codes? 

Mr. Brucker. I most certainly assure you that it will and that I 
will give whatever energy I have to seeing that it is implemented and 
followed. 

To finish with respect to this matter, I would like to add this: 

There will be no privity of contract between the Defense Depart- 
ment for instance, and any of the utilities. They are in a different 
bracket entirely from the bracket of the companies to whom we give 
work by contract for defense production, for guns and ammunition and 
airplanes and the rest. 

But I did want, first of all, to bracket those off because there are a 
large portion of the so-called defense facilities in this field in which by 
one act they can be all sabotaged and that will wipe out a service or 
wipe out something that would be very far reaching but we have no 
privity of contract which can do it now. 

Now the second phase of it would be, and your inquiry, of course, 
prompts this suggestion in connection with it, why don’t vou put a 

clause in a contract between yourselves and the X aviation company 

or between yourselves and the X or the Y steel company that will 
handle this matter and take care of the matter nicely? Well, there 
are two reasons that occur to us why that is not the way out of this. 
In the first place, it is beyond belief that one of the agencies of the 
Government should arrogate to itself policymaking powers and 
declare the policies of the United States Government with respect to 
matters in which the Congress should be supreme. After all, it is the 
function of Congress to lay down the policies, the principle, and the 
law, and for the Department of Defense to place clauses in contracts 
in advance of what Congress has already had submitted, as this bill 
has been before it and is now in this session of Congress, would be an 
attempt to superarrogate to itself a long-range handling of the very 
problem that 681 is addressing itself to. 








20) DEFENSE FACILITIES PROTECTION ACT 


In other words, those people who come in here and would ask you 
to have it short circuited by an expedient of putting a little simple 
contract clause in would be asking you to have us take away from, as 
I conceive it, the legislative branch of the Gov ernment, the expression 
of what you gentlemen should have the power and the function first 
of all to express. If you do not, then I am going to do everything 
legally in my power to do something along that line, and that brings 
me to the second phase of the thing and that is this: What would be 
the effect of a clause of that kind? True, there are certain companies 
that would obey it or be in position to obey it because they have con- 
tracts with employees, unions, which may give them the power to do 
it, to wit, the case of the General Electric Co. of Schenect tady who 
have taken a very advanced position in this field, went to court and 
got an expression from the court upon one phase of it. But for the 
little fellow, the little manufacturer, the little businessman, and there 
are countless thousands of those people who are doing subcontracting 
work and contracting work for the Department of Defense, he is not 
in position to either court that kind of responsibility which may result 
in some sort of labor dispute if not a strike, or something of that kind, 
but with the courts and the harassment and the cost and all that, that 
the General Electric Co. can undergo, he has no opportunity to do 
that. And then, too, to place it in that field would be to delegate, so 
to speak, to the contractor to do what Government itself ought to 
retain the right to do, namely, the Government should be the leader 
in that field. 

Senator BurLer. Governor, it has also been suggested that prob- 
ably the Defense Department should breach the contract with any 
contractor who had Communists in his employ. Will you address 
yourself to that phase of the situation? 

Mr. Brucker. I think that is a good question and I want to 
answer it as directly as I can and as frankly as I can. The Depart- 
ment of Defense is in the business of providing first of all, of course, 
a military machine that will win, and then it is engaged in a gigantic 
task to provide that military force all over this world with guns and 
munitions and armament and airplanes and atom bombs and every- 
thing else that will make it function. 

When we address ourselves through our procurement agencies of 
the military departments in the Department of Defense to this 
problem, our primary thinking all the time is to build up this war 
potential, to get it ready, and to get it built and to get things going, 
to get all of the supplies and get all the arsenal re: udy. 

Naturally, that puts us in a position where we are seeking con- 
tractors who will carry that out and who do that job, who see that 
thing through, and in order to do it, we have got to have those who are 
ready to do it and able to do it but those who will do it continuously 
and without interruption. We cannot afford to have the interruption 
that would come about if we should calculate every contract upon 
the basis that if you do not do so-and-so with regard to this clause 
that we are going to put in, why we are going to take the contract 
away from you, first because there are many that are single in that 
particular job or undertaking, and even where there is no single 
supplier that there are suppliers of the same thing. Our calculation 
is that the man who is selected is going to be the fellow that will 
continue to see it through all the way to the finish. If we take the 
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position that we are going to aggressively go in and take the contract 
away because some fellow who is a janitor or otherwise up and down 
the line is such-and-such, then we are courting disaster in the interrup- 
tion of the flow and the building of the supplies and the capabilities 
that we are trying to manufacture and we are also getting into a 
field which is very close to courting sort of an arbitration between 
management and labor in the operation itself. 

What we do is to contract to have some finished products turned 
over to us and if we endeavor to place clauses in contracts—and this 
is just as frank as I can be to you—and if that is the only way to do it, 
why we will do it—but if we do, it is going to involve our getting into 
minutia of the contract, the production itself, to the people who do 
it, even to the management and labor contracts that exist between 
them, and all the other phases of that work. 

Senator Bur.ter. I am not suggesting for a moment that vou do 
it that way. 

Mr. Brucker. That is right. 

Senator Butter. But I did want vou to address yourself to that 
problem because it may be raised when this bill comes on the floor, 
and I wanted to have the Department answer that so that the man 
who raised it would have it before him. 

Mr. Arens. Governor, are you conversant with the fact that the 
International Union of Mine, Mill and Smelter Workers controlling 
this nation now in the neizhborhood of 100,000 people, working in 
vital mines in this nation,producing material essential for our defense 
have been found and exposed repeatedly to be controlled by the 
Communist conspiracy of this nation? 

Mr. Brucker. I have heard that, learned it; yes 

Mr. Arens. Are you conversant with the fact that the United 
Electrical Workers, which now hold approximately 200,000 people 
in its membership and has defense contracts producing for your 
establishment is controlled by the Communist conspiracy of this 
nation? 

Mr. Brucker. Yes, sir; I have learned that. 

Mr. Arens. Does that, in your judgment, create additional reason 
for legislation such as that which is proposed today, so as to bar 
people under discipline of the Communists from the mines of this 
nation and from the defense plants of this nation? 

Mr. Brucker. Most emphatically. 

Senator McCLe.uan. Isn’t the remedy to bar the right of collective 
bargaining from any organization that is so controlled? 

Senator ButTLer. Well, that was done-—— 

Senator McCLeiian. Isn’t that the basic remedy? 

Senator Butter. That was done last year in the Subversives Con- 
trol Act of 1954. 

Mr. Arens. That would help, Senator, but we have this problem, 
too. 

Governor, we have this problem, do we not, that even in non- 
Communist or anti-Communist labor organizations or in plants in 
which there are no labor contracts, you may have individual Com- 
munists who ought to be barred from the establishment? 

Mr. Brucker. Yes, and I think that is a point I am glad you 
developed, because that is a very important point. 
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Mr. Argens. The Communist Control Act of 1954 would preclude 
certification by the National Labor Relations Board of an organiza- 
tion found by the Subversives Activities Control Board to be Com- 
muunist-dominated, but it would not strike at the individual Commu- 
nist who may have worned his way into a non-Communist or even 
an anti-Communist organization. 

Mr. Brucker. That is right. 

Senator McCLetuan. As I understand this act, it is broad enough 
in its scope to permit you, permit the Government, to take this action 
to bar a Communist from working in any plant where it has a defense 
contract. 

Mr. Brucker. That is right. 

Senator McCie.ian. And with the two working together, combined 
together, we should have substantially effective enforcement and 
remedy to get rid of it. 

Mr. Brucker. Yes, and I would like to add this, I think the 
Congress has been alert to the problem, has done a splendid job in 
the passage of legislation in this field, and if we—I say “‘if we,’’ if 
Defense, who are supporting this act, if this is successful, you have in 
my judgment, completed your task as far as I can see it. 

Senator McCLe.uan. That is it. 

Mr. Brucker. And we ought to be satisfied that we have had the 
help from you which is necessary to do our job right. 

Mr. Arens. Governor, we have had here in the course of our 
interrogation and this informal discussion reference to the threat 
which is posed to your establishment by the American Communica- 
tions Association, by the United Electrical Workers and by the Mine, 
Mill, and Smelter Workers as just typical illustrations. 

I wonder if you or your associates here care to give any further 
illustrations so that the public, reflecting upon your testimony and 
upon the printed word here, may realize the seriousness of the situation 
which is undertaken to be coped with by this legislation? 

Mr. Brucker. I thank you for the suggestion and I am going to 
ask that Mr. George Fanning take that question. 

Mr. Arens. If he would kindly identify himself first by name and 
then by post and then a little bit of his background. 

Mr. Fanninc. I am John Fanning, Director of Industrial Relations 
for the Department of Defense. 

I think you could come up with any number of examples of the 
unions that were disenfranchised by the CIO and are perfectly well 
known to everyone. They are a matter of public knowledge. They 
are well recognized by the Congress, and I think you could enumerate 
example after example, but they are all in the same potential, they are 
. all in the same general area. I think you have identified those that 
~ are the most commonly referred to and the most generally recognized 
both in size of numbers involved, and in potential threat by their 
location in industry. 

Mr. Arens. Under the strategy and tactics of the Communists in 
the Communist-dominated labor organizations, it is true, is it not, 
that 3 or 4 Communists at the top devise a system whereby they 
appoint what are known as shop stewards who have access to all 
parts of any defense establishment which has a contract with the 
Communist controlled labor organizations? 

Mr. Fanninc. That is a technique that is used. 
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Mr. Arens. And those shop stewards are under the discipline of the 
Communists who dominate the labor organization, is that correct? 

Mr. Fannine. That is correct. 

Mr. Arens. And those shop stewards at all times have access to the 
workers in any part of the plant, is that correct? 

Mr. Fannine. Generally speaking, it would vary from plant to 
plant depending on the success of collective bargaining with the 
management of the plant but that is generally true; ves. 

Mr. Arens. And that is how the Communists set up the line of 
communication between themselves and the innermost recesses of 
any defense facility in which they want to operate? 

Mr. Fannina. That is their process of infiltration. 

Senator BurLter. Senator McClellan, have you any further ques- 
tions? 

Governor, is there anything else that you would like to present? 

Mr. Brucker. May I just ask your indulgence for a minute, be- 
cause I want to make sure that I have covered what each of the men 
here believe should be covered. 

Mr. Arens. Governor, may I ask one question so there will be 
complete legislative history? There is no question in the minds of 
any of you gentlemen who are appearing today that under section 
3 (a) of the bill, the bill could, if it were a law, become operative 
immediately after it was passed and signed by the President? 

In other words, the situation in the United States today in the judg- 
ment of the Defense Department is such that the prerequisites to the 
operating effect of the bill are now in existence? 

Mr. Brucker. It is my opinion that it is, and that it could be 
immediately operative as soon as the ink was dry on the President’s 
pen. 

Mr. Arens. In other words, it is your judgment that the security 
of the United States is now in danger by reason of actual or threat- 
ened war or invasion or insurrection or subversive activities, and so 
forth; that the situation is so perilous now that we would not have 
to wait until there would be an actual explosion of bombs overhead 
before the Defense Department would be empowered, or whoever 
would work for the President, be empowered to exclude these people 
from these defense facilities? 

Mr. Brucker. The answer to that is ‘““Yes,’’ and this is one step in 
prevention that can be adopted and taken immediately. 

Senator McCLeLuan. Doesn’t the President have to issue a 
proclamation? 

Mr. Brucker. He would. 

Senator Butier. Yes, under 3 (a). 

Mr. Brucker. That is a very good correction. I wanted to add 
that. What I meant was that the condition—— 

Mr. Arens. The conditions exist upon which the President makes 
the proclamation. 

Mr. Brucker. Makes the proclamation, that is correct. 

I would like also, if I may, to ask my associate, Mr. Fenton, if he 
will identify himself and make a little short statement. 

Senator Butter. Fine, Mr. Fenton. 

Mr. Fenton. Senator, my name is Jerome D. Fenton, and I am 
with the Department of Defense in the capacity of Director of Per- 
sonnel Security Review. 
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I wanted to make just one observation, if I may. I want to reaffirm 
the essential scope of our support of S. 681, more or less in this manner: 
That currently we feel the Congress has well endowed our country 
with the proper authority in the area of detention under the McCarran 
Act in a certain type of crisis. We say that gap has been filled. 

We now address ourselves to a crisis short of one that would require 
a far-reaching act as intention, a lesser sort of crisis, albeit a very vital 
one, and that type of crisis would be the one proclaimed, as Senator 
McClellan points out, by the President to exist. 

Now in that lesser type crisis all that the Department of Defense 
seeks is the endowment of an opportunity to act effectively, not to 
detain people which is a very far-reaching, drastic type thing already 
approved under the right circumstances, but a lesser thing, namely, to 
simply bar that already-known and identifiable group of a few people 
in this country, affiliated or not with trade unionists is unimportant 
from our objective, the hard core group already identified, known to be 
a few now whom we can collectively as Government, detain in a great 
crisis. We want the lesser right to bar them in a lesser crisis from 
very vital facilities. So to recapitulate, what we think S. 681 will do 
is to fill the gap in the lesser type emergency and in a less drastic way 
than physical detention. 

Now that I think, Governor, is the essence of what we seek. 

Mr. Brucker. Yes, sir. 

Senator BurLer. Well, gentlemen, if there is nothing further, I 
want to thank you for appearing. I think it has been a very excellent 
hearing. I think we have all learned a lot and I would like to feel 
free in the future to call on you again if we need any assistance, any 
further assistance. 

If there is no other testimony this morning, we will recess until 
10:30 at this time next week in this room. 

(At 12 noon the hearing was recessed to reconvene at 10:30 a. m., 
Friday, May 6, 1955.) 
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FRIDAY, MAY 6, 1955 


Unitrep StTaTes SENATE, 
SUBCOMMITTEE To INVESTIGATE THE 
ADMINISTRATION OF THE INTERNAL Security Act 
AND OTHER INTERNAL Security Laws, 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10 a. m. in room 424 
Senate Office Building, Senator John M. Butler presiding. 

Present: Senators Butler, McClellan, Jenner, and Welker. 

Also present: Richard Arens, associate counsel; Alva C. Carpenter, 
associate counsel; Frank Schroeder and Edward Duffy, professional 
staff members. 

Senator BurLerR. The meeting will come to order. 

Is General Tompkins here? 

It is customary before our committee, General, that all witnesses 
be sworn. You will therefore raise your right hand. 

In the presence of Almighty God, do you solemnly promise and 
declare that the evidence you give this task force of the Internal 
Security Subcommittee of the Judici iary Committee of the United 
States Senate to be the truth, the whole truth, and nothing but the 
truth? 

Mr. Tompkins. I do, sir. 

Senator Bur ter. Mr. Arens, will you proceed with the examination. 


TESTIMONY OF WILLIAM F. TOMPKINS, ASSISTANT ATTORNEY 
GENERAL IN CHARGE OF THE INTERNAL SECURITY DIVISION 
OF THE DEPARTMENT OF JUSTICE 


Mr. Arens. Kindly identify vourself by name and occupation. 

Mr. Tompkins. William F. Tompkins, Assistant Attorney General 
in Charge of the Internal Security Division, Department of Justice. 

Mr. Arens. And how long ~’e you beer so engaged? 

Mr. Tompkins. Since July 9 9, 1954, when the ‘Internal Security 
Division was created. 

Mr. Arens. And will you kindly give us just a word about the 
jurisdiction, functions, and duties of the Internal Sec urity Division. 

Senator Burter. Excuse me just a minute. 

Senator McClellan, do you know General Tompkins? He is the 
head of the Internal Security Division of the Department of Justice. 

Mr. Tompkins. General jurisdiction over all laws relating to sub- 
versive activities. 

Mr. Arens. And what laws, in general, are those laws which relate 
to subversive activities? 
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Mr. Tompkins. Smith Act; espionage, sabotage, seditious conspir- 


acy, sedition, all activities involving presentation of petitions, cases 
before the Subversive Activities Control Board. 

Mr. Arens. General; would you give us, if you please, just a word 
about the dynamic phases of your work. What liaison do you have 
with the Department of the Army and intelligence services of the 
Government? 

Mr. Tompkins. We have, what you might say, liaison with the 
Department of the Army by virtue of the Interdepartmental Com- 
mittee on Internal Security, which consists of Defense, Treasury, 
State, and Justice, and chairman of which is a member of the Justice 
Department. 

Mr. Arens. Do you have a prepared statement? 

Mr. Tompkins. I don’t have a prepared statement, as such. I 
have some notes here. 

Mr. AreENs. Well, then, may we now, Mr. Chairman, invite the 
general’s attention to the pending bill, S. 681, introduced by the 
Senator from Maryland, Mr. Butler, to authorize the Federal Gov- 
ernment to guard strategic defense facilities against individuals 
believed to be disposed to commit acts of sabotage, espionage or other 
subversion. 

I suggest we just invite the general to proceed at his own pace to 
make his presentation at this time. 

Mr. Tompkins. Thank you, sir. 

Mr. Chairman, | appear in support of the objectives of S. 681, 
which is a bill to provide the Federal Government with new authority 
to guard strategic defense facilities by barring from them a limited 
number of individuals who may commit acts of sabotage, espionage, 
or other subversion. 

The internal security laws of this country contain no provision 
which would prevent sabotage. A bill of the type of 681 would 
protect the Nation at the time of an attack and prior thereto. 

In this day of technological advances in which an atom bomb may 
be carried into a very vital facility, in a suitcase, and the damage 
caused by such a relatively tiny weapon may be so extensive, acts 
of sabotage may neutralize this Nation before the Armed Forces can 
engage the enemy. 

We do have a sabotage statute, but that statute will only come 
into effect after the act of sabotage, when it may be too late. In 
other words, your present law may be academic unless you have the 
ounce of prevention. . 

Senator Burter. And. that may also be true under section 5 of the 
Internal Security Act of 1950? 

Mr. Tompkins. That’s correct, sir. 

Now, Mr. J. Edgar Hoover, Director of the Federal Bureau of 
Investigation, testified before a subcommittee of the House Committee 
on Appropriations on February 24, 1955. He stated at that time that: 


There were an estimated 22,663 members of the Communist Party in the 
United States. 


He characterized this membership as— 
the so-called hard-core membership which represents a Trojan horse of rigidly 


disciplined fanatics unalterably committed to the ideological purposes of world- 
wide communism. 
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Communists seek to use for their devious purposes only those people 
who work in what they call concentration areas or concentration 
points. They have picked out basic vital facilities which they believe 
are vital to our economy. These they have designated as concentra- 
tion points, and they pour all their efforts into recruiting workers in 
those plants into the party. 

Mr. Arens. Excuse me, General. Are you still quoting from J. 
Edgar Hoover? 

Mr. Tompkins. No, I am not, Mr. Counsel. 

Mr. Arens. I just wanted the record to be clear that you are now 
testifying on your own. 

Mr. Tompkins. | am, sir. 

Now, to facilitate this, they send their best people and their funds 
to the locality in which those plants operate. When recruiting fails, 
however, they resort to the principle of colonization. 

Selection for this job is considered in the party a high honor. They 
select trusted members and assign them to find employment in certain 
plants. One worker will then use his job as a means for getting other 
party workers into the plant, as well as for recruiting from among his 
fellow employees. 

Now, in Communist Party terminology, this practice of colonization 
is described as establishing a beachhead for the party’s operation in 
the particular plant. 

Mr. Hoover pointed out in his February 24 statement that the 
Communist Party has been recently handling its colonization program 
by means of its underground apparatus. Now, this is important 
because it shows the Communist Party feels it is necessary with regard 
to this infiltration process. 

Information coming to the FBI shows that personnel for the opera- 
tions of the program are recruited primarily from the young married 
couples in the Communist Party. They are sent in to different areas 
to enter industry and assume the roles of mild liberals and not, by 
any means, to identify their Communist character. 

The colonizer is placed in the plants so that he will be available in 
time of emergency to do the bidding of his Soviet master, when the 
time is ripe. 

In addition, he is under orders to probe his fellow employees, to 
ascertain discreetly others who, after the proper indoctrination, can 
be recruited into the Communist Party. 

Now, the types of individuals chosen to be a colonizer and the 
respect given this duty by the Communists delineate the importance 
of this particular duty. In one area of the country, for instance, we 
find working in a very vital facility, in a very minor position, a graduate 
engineer. Tae, this is at a time when industry is in critical need of 
engineers and willing to pay a very high price to fill the need. 

These individuals, these particular individuals, are willing to throw 
out years of learning and the financial rewards which could be theirs, 
when told to do so by Communist leaders. .These hard core dedicated 
Communists are the individuals at whom we believe the statute is 
directed. 

As Governor Brucker stated the other day, the Department of 
Defense has authority at this time to bar individuals from access to 
plants where classified contracts are being performed. However, the 
Federal Government has no authority to bar from access individuals 
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who may commit espionage or sabotage in defense facilities which do 
not have a elassified contract. 

For example, a complex of plants engaged in various types of de- 
fense production, such as airplanes, ammunition, tanks, and the like, 
may all be supplied with energy from a single powerplant. Under 
existing law those facilities engaged in defense contracts can be pro- 
tected at this time. However, the powerplant which, if sabotaged, 
would effectively put the factories out of production, cannot be pro- 
tected from possible saboteurs without this legislation. 

It is the view of the Department of Justice that the plants which 
will be designated defense facilities shall be severely limited. If the 
Congress desires that the limitations or designations of defense facili- 
ties be specified, I would be very pleased to have these suggestions and 
to study the suggestions of the Congress. 

It is important to note what this bill does not do. It is not a 
national screening act. It will not involve the use of millions of 
forms to be filled out by individuals employed in these defense facilities, 
It is directed at a limited number of individuals. 

I have already pointed out Mr. Hoover’s estimate of the number of 
Communist Party members in the United States. Of course, all of 
these members are not employed in defense facilities, and only a frac- 
tion of the more than 22,000 hard-core members are so employed. 
However, I can state that a definite number of these individuals at 
whom this bill has been directed have been identified. 

Now, if the executive branch is given the authority, Mr. Chairman, 
these individuals will be removed, and can be removed, from the 
dangerous positions which they now hold. The bill, as you know, is 
modeled after the Magnuson Act, which relates to vessels, piers, and 
waterfront facilities, and this bill would extend the protection afforded 
by the Magnuson Act to facilities beyond the limitation contained 
in that act. 

However, it should be pointed out, to distinguish, that the Mag- 
nuson Act is a screening statute. Thisisnot. The seaman under the 
Magnuson Act must have validated documents before he is allowed 
to ship out. If information of a derogatory nature is discovered, the 
seaman is refused these validated documents and is entitled to a hear- 
ing. In the proposed bill 

Senator Burter. May I interrupt there, and ask where does he 
have his hearing, what board or commission or court, or where does 
he have it? Who conducts the hearing? 

Mr. Tompkins. The Coast Guard. 

Senator Butter. The Coast Guard? 

Mr. Tompkins. Yes, sir. 

Senator Burter. It doesn’t come within your supervision at all? 

Mr. Tompkins. It does not, sir. The Coast Guard does that. 

In the proposed bill, the Federal Government will act to prevent 
certain individuals whose activities meet the legislative standard 
from access to defense facilities. The procedure to be used is set up 
in section 3 of the bill. 

Subsection (b) of that section provides that except for the summary 
procedures authorized in subsection (c), no measure, rule, or regula- 
tion shall operate to bar an individual from access to a defense facility 
under this bill, unless he shall have been first notified of the charges 
against him and given an opportunity to defend himself against such 
charges, including a hearing. 
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He is to be granted an expeditious hearing if he requests it, and 
any charges made must be specific. Government investigating 
agencies will not be required to disclose their informants if disclosure 
would endanger their investigatory activity. The requirement that 
charges be sufficiently specific to enable defense to be made despite 
the provision protecting confidential sources, I firmly believe meets 
the requirements of due process. 

Now, Mr. Chairman, I would like to note a quote from the letter 
of the Attorney General of May 10, 1954, in this respect. He pointed 
out: 

The requirement of specific charges in hearings either before an employee is 
barred or, if summarily barred, immediately thereafter, is intended to prevent 
any procedure involving the screening of the general body of civilian emplovees or 
placing the burden upon them to prove their loyalty. The procedure provided is, 
however, adequate to eliminate the known subversives expeditiously. 

Subsection (¢) authorizes summary suspension of individuals when 
the facts warrant. If such a procedure is utilized, a rigorous time 
schedule is set up which the Government must meet so that the 
impact on the individual would be minimized. 

In addition, the individual would be compensated for loss of earn- 
ings if he is thereafter cleared. ‘The inherent fairness of such a pro- 
cedure is self-evident. 

The proposed bill will close a loophole in our internal security laws. 
The Federal Government needs legislation such as this, and the Con- 
stitution does not forbid the Federal Government from having it. 

The United States Court of Appeals for the District of Columbia 
on December 24, 1954, in the case of Communist Party v. The Sub- 
versive Activities Control Board, stated: 

We think the considerations which validate power to forbid 
and I am quoting the court, Mr. Chairman 
to forbid Government employment likewise support the power to forbid defense 
facility employment. The latter employment is sensitive business, and it would 
be sheer folly to say that the Government cannot close the gates of such facilities 
against those who are knowingly members of organizations under the dominion 
of a foreign government. 

I would like, in closing, Mr. Chairman, to stress the fact that, as 
IT said at the outset, that this is a preventive measure and not a puni- 
tive measure. We have no preventive legislation on the books, and 
it might be, as I have already said, that the punitive measures would 
be academic if the preventive measures aren’t taken. 

Senator Butter. Thank you ever so much, General. 

Senator McClellan? Mr. Arens, have you any questions? 

Mr. Arens. Yes. General, where are these concentrations of hard- 
core Communists in our defense facility? 

Mr. Tompkins. I can just give you a general answer 

Mr. Arrens. That is what I mean. 

Mr. Tompkins (continuing). Of some very important defense 
facilities in some very important areas, sir. 

Mr. Arens. Are there concentrations of Communists in our :ines, 
or Communist activity or control in our mines? 

Mr. Tompkins. I would say that there is some Communist control. 

Mr. Arens. You are speaking, I take it, particularly about the 
International Union of Mine, Mill, and Smelter Workers? 
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Mr. Tompkins. I am, sir. 

Mr. Argens. And that, of course, is controlled by the Communist 
Party? 

Mr. Tompkins. It is under Communist domination, I prefer to 
put it that way. 

Mr. Arens. And is there Communist penetration and control in 
the Electrical Workers Union, in UE? 

Mr. Tompkins. I would say “ Yes.” 

Senator BurLer. May I interrupt just a minute? 

Do you know whether or not any proceedings have been brought 
under the Communist Control Act of 1954 against any of these people 
you are talking about? 

Mr. Tompxins. There has been none yet. 

Senator Bur.ter. But they are being prepared? 

Mr. Tompkins. They are being very actively considered, sir. 

Mr. Argens. Is there Communist penetration and control of the 
American Communications Association, which services lines carrying 
messages of this Government? 

Mr. Tompkins. There is. 

Mr. Arens. What alternatives are there, if any, to this measure, 
in order to bar potential saboteurs from our defense facilities? 

Mr. Tompkins. Well, we feel that this is the best method of doing 
it. This is the best measure. 

Mr. Arens. This is merely an extension of the principle of section 5 
of the Internal Security Act, is it not? 

Mr. Tompkins. That’s right. 

Mr. Arens. And it is so designed and conceived that it can go 
into effect more expeditiously than section 5 of the Internal Security 
Act; is that correct? 

Mr. Tompkins. That’s correct. 

Mr. Arens. General, inviting your attention to section 3 (a) 
of the act, on the basis of your current knowledge as Chief of the 
Internal Security Section of the Department of Justice, is it your 
judgment that the facts existing at the present time warrant a 
proclamation, or would warrant a proclamation such as that alluded 
to in section 3 (a), whereby the President, upon the existence of 
certain situations, may issue a proclamation which would make the 
act, if it would become a law, operative? 

Mr. Tompkins. Within section 3 (a), I would say that a proclama- 
tion could be issued at this time; yes, sir. 

Mr. Arens. Is it contemplated that the defense facilities alluded to 
in section 3 (a) would be actually published as public property by 
some agency of the Government? 

Mr. Tompkins. Yes, I believe it would be published by the Defense 
Department. 

Mr. Arens. Is it contemplated that the term “defense facility” 
or ‘“‘* * * facilities” would be substantially, if not exactly, the same 
term and have the same boundaries, as that term is used in section 5 
of the Internal Security Act? 

Mr. Tompkins. Yes, that’s correct. 

Mr. Arens. And to clear the record again, although Governor 
Brucker covered this point, is it in section 3 (d) your judgment that 
the reason why vessels, pier, and waterfront facilities are excluded 
from the term ‘‘defense facilities’ because those are items embraced 
in the Magnuson Act? 
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Mr. Tompkins. That’s correct. 

Mr. Arens. Is it the judgment of the Department of Justice, on 
the basis of your intelligence security reports and intimate knowledge 
of the Communist conspiracy in this country, that this legislation is 
needed in the interest of national defense? 

Mr. Tompkins. I have already pointed that out, I think, Mr. 
Counsel. The Department of Justice does feel that it is needed in 
national defense. 

Mr. Arens. No more questions, Mr. Chairman. 

Senator Burter. Has the Department any suggestions in connec- 
tion with amendments, or do they approve the bill as written? 

Mr. Tompkins. Mr. Chairman, I think that the history of this bill 
shows that it was written independently originally by Department of 
Defense and Department of Justice, and in that independent writing 
it was amazing how closely each version paralleled the other. 

The bill as written, I know the Department of Justice has approved, 
sir, but any suggestions, as I have already pointed out, we will be 
glad to consider and give our advice on. 

Senator Butter. Senator McClellan? 

Senator McCieiuan. No questions. 

Senator Buriter. Thank you ever so much, General Tompkins. 
Nice to have you before us. 

Mr. Tompkins. Thank you, Mr. Chairman. 

Senator Burter. Is Mr. Thomas Harris here? 

Mr. Harris. Yes, sir. 

Senator Burter. Will vou please take the stand, sir. It is custo- 
mary before our committee to swear all witnesses, Mr. Harris. Will 
you hold up your right hand. 

Do you in the presence of Almighty God solemnly declare the evi- 
dence you give this task force of the Internal Security Subcommittee 
will be the truth, the whole truth, and nothing but the truth? 

Mr. Harris. I do. 


Senator Burter. Have you a prepared statement that you would 
like to present? 


TESTIMONY OF THOMAS E. HARRIS, ASSOCIATE GENERAL COUN- 
SEL, CONGRESS OF INDUSTRIAL ORGANIZATIONS 


Mr. Harris. I do have a prepared statement, Senator. 

I would like, with the committee’s consent, to submit it for the 
record and then to paraphrase it orally and skip part of it. 

Senator Bur.ter. It will be made a part of the record, and you may 
proceed. 

(The prepared statement submitted by Mr. Harris follows:) 


STATEMENT OF THE CONGRESS OF INDUSTRIAL ORGANIZATIONS 


My name is Thomas E. Harris. I am associate general counsel for the Congress 
of Industrial Organizations and appear here on its behalf. We appreciate this 
opportunity to present our views on this important proposal. 


1. THE CIO’S CONCERN WITH THE SUBJECT 


The Congress of Industrial Organizations (CIO) is a federation of labor unions, 
whose combined membership approximates 6 million. 
The CIO has a very direct interest in this bill, S. 681. 
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The CIO has long recognized that communism is a mortal enemy of democratic 
government and of free trade unionism. We are determined that our country 
shall be secure from Communist aggression. We are aware that this aggression 
may take the form noc only of military aggression from without, but of treasonable 
espionage from within. We feel that the CIO has just cause to be proud of its 
record in successfully fighting the efforts of Communists to infiltrate the labor 
movement. 

The CIO is equally determined to preserve and defend the civil rights and indi- 
vidual liberties which are the hallmark of our American democratic system. <A 
resolution adopted by our last convention declared: 

‘We must constantly remind ourselves and our fellow citizens that it is our 
heritage of freedom that has made our Nation great, and that it is freedom alone 
that can keep our Nation strong. We reject the false notion that civil liberties 
and internal security are opposed to each other and that one or the other must be 
sacrificed.”’ 

The personnel security program which 8. 681 authorizes would—or could—be 
applicable to millions of workers who are members of CIO unions. The CIO and 
its affiliated unions have already had considerable experience with the mdustrial 
security program now being operated by the Defense Department. We know 
that this security program has resulted in depriving substantial numbers of 
workers of their jobs, and in branding them as disloyal to their country. We 
know that, from the standpoint of the workers affected, the procedures employed 
in this program—and in the other Government security programs, too, for that 
matter—are grossly unfair; with their use of vague charges and secret informants 
whose identity is almost never known to the accused and often not even to the 
judges. Further, we believe that the methods employed in these security pro- 
grams are inconsistent with the democratic rights and liberties guaranteed by our 
Constitution, and so pose issues which are of concern to all Americans. 

S. 681, in essence, authorizes a new, or expanded, Government personnel 
security program, which would, or at least could, be applicable to many millions 
of additional workers. We respectfully urge that the Congress should carefully 
consider, before enacting such a bill, first, whether the national security requires 
this expansion of the loyalty-security programs, and, second, whether the pro- 
cedural safeguards provided in the bill are adequate to insure employees a fair 
hearing or at least a hearing as nearly fair as the requirements of national security 
permit. 

It is to these issues that we propose particularly to address ourselves. 


2. COVERAGE OF S. 681 


This bill authorizes the President to establish a Government-operated loyvalty- 
security program for workers employed in privately owned industrial plants, in 
transportation, in mining, or in virtually any other occupation. 

From the bill’s title, ‘‘Defense Facilities Protection Act of 1954,’’ from its 
recitation that it is ‘‘a bill to authorize the Federal Government to guard strategic 
defense facilities,’? and from its application to what it calls defense facilities, one 
would suppose that the bill deals with employees of defense contractors. How- 
ever, such is not the case. This bill is not needed to authorize a security program 
for emplovees of defense contractors or subeontractors: a Government admin- 
istered security clearance program is already in effect as to them. Rather, as 
the Attorney General stated in his letter accompanying the bill last year, ‘The 
facilities involved are privately owned and are primarily engaged in what is re- 
garded as normal civilian production.”’ ! 

We suggest that the bill be renamed the ‘‘Nondefense Facilities Protection 
Act of 1955.” If that title would not be strictly accurate, it would at least be 
less misleading than the present one. 

The bill applies to employment in what it calls “any defense facility or facil- 
ities.”? Section 83 (d) defines “defense facility’? as having the same meaning as 
it has in title I of the Internal Securitv Act of 1950, except that it shall not include 
vessels, piers, or waterfront facilities. The Internal Security Act, in turn, 
defines ‘defense fecilitv”’ as any facility so designated by the Secretary of Defense; 
and authorizes the Secretary to list anv “plant, factory, or other manufacturing, 
producing or service establishment, airport, airport facility, vessel, pier, water- 
front facility, mine, railroad, public utility, laboratory, station, or other estab- 
lishment or facility, * * *.’”’ The Secretary may list any such facility “with 
respect to the operation of which he finds and determines that the security of the 


1 This letter is quoted in last year’s committee report on S. 3428, rept. No. 1818, 83d Cong., 2d sess., p. 2 
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United States’ requires the application of certain provisions of the Internal 
Security Act, including those excluding Communists from employment. Thus 
it is quite evident that the Secretary can, if he sees fit, list almost any facility as 
a defense facility. 

Here, we come up against the peculiar fact that, during the almost 5 years that 
the Internal Security Act of 1950 has been in effect, the Secretary of Defense has 
never issued a list of defense facilities. A former Secretary of Defense stated that 
such a list would be of assistance to the enemies of the United States, and that he 
accordingly did not contemplate publication of such a list. Presumably the 
present Secretary of Defense does intend to issue a list of facilities, since otherwise 
this bill, which the Defense Department is supporting, would be a dead letter. 

However, the Secretary of Defense will be confronted with a dilemma at this 
point. If he publishes a select list of facilities, the list will impart valuable infor- 
mation to this country’s enemies. If he publishes an all-inclusive list, then the 
personnel security program will be extended to many millions of workers. 

The Attorney General’s letter, quoted in last year’s committee report, states 
that: ‘“‘by reason of the procedures provided by the bill, its operation will in fact 
be confined to the screening of a relatively small number of persons.”’ 

How the bill’s procedures will operate to confine its coverage is not apparent: 
the Attorney General’s statement is a non sequitur. Certainly the bill’s language 
authorizes the extension of a Government loyalty-security program to virtually all 
of the Nation’s workers. 


3. NEED FOR THE PROPOSED EXTENSION OF THE SECURITY PROGRAM 


Does the national security require this proposed vast expansion of Government 
loyalty-security programs? That is an issue to which we think the Congress 
should give careful consideration. Government spokesmen have asserted that 
this extension is necessary to prevent, first, espionage and, second, sabotage. Let 
us examine each of these assertions. 

Espionage.—The stated purpose of the bill is to prevent sabotage and espionage, 
and it authorizes the exclusion from defense facilities of persons likely to engage 
in sabotage or espionage. In his letter accompanying the bill last year, repro- 
duced in the committee report, Attorney General Brownell repeatedly referred 
to both sabotage and espionage, and said: ‘‘Espionage is also an important con- 
sideration” (rept., p. 3). The committee report, following the Attorney General’s 
lead, likewise talks about both sabotage and espionage. Similarly, the report of 
the Senate Committee on Government Operations, issued January 10, 1955 
(Senate Rept. No. 3, 84th Cong., Ist sess.), also urges the enactment of this bill 
“because of possible espionage and possible sabotage.” 

Jespite all of this talk about espionage, however, the fact seems to be that this 
bill has nothing whatever to do with preventing espionage. The reason this 
bill has nothing to do with preventing espionage is that the industrial security 
program now in effect already covers privately owned facilities in which classified 
information or material is to be found. This is quite clear from the testimony of 
Wilber M. Brucker, General Counsel, Department of Defense, before thi 
mittee on April 29. In his prepared statement he said: 

‘““As matters now stand, the legal authority of the Department of Defense is 
limited to the protection of classified information or material in the possession 
of contractors of the Department of Defense. Based on this authority, access to 
such classified information or material is controlled by denying persons access 
who are determined under appropriate rules and regulations to be security risks. 
This is a going program and, we believe, a sound one. This authority does not 
extend, however, to the removal of potentially dangerous individuals from 
facilities where unclassified though highly important defense work is being 
performed; or to removal of such individuals from support facilities such as 
powerplants, basic material plants, and transportation facilities.”’ 

Thus, according to Mr. Brucker, the present program fully covers plants where 
classified information or material is to be found.2.) What the Defense Department 
is concerned about is, rather, ‘‘facilities where unclassified though highly important 
defense work is being performed.’”’ Further on in his statement, Mr. Brucker 
azain pointed out that there is already a personnel security program in operation 
“for those in the employ of industry who work on Government contracts which 
involve classified defense information and material, or who have access to such 


»5 COM- 


2 That is, classified information or material in the field of the Defense Department. Access to classified 
information in the atomic field is regulated, in the case of both Government and privately operated facilities, 
by the Atomic Energy Commission’s security program. 
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classified defense information and material.’”’ And Mr. Brucker went on to give, 
as the Defense Department’s justification for S. 681, not the prevention of 
espionage, but protection against possible sabotage. 

It may be that we, and thé Defense Department, are mistaken, and that this 
bill really does have some bearing on preventing espionage. Certainly the 
committee is entitled to know whether it does or does not. We respectfully 
suggest, therefore, that the Department of Justice be invited to tell the com- 
mittee just what relation, if any, this bill does have to the prevention of espionage. 

Sabotage.—We come then to the question whether this bill is needed for pro- 
tection against sabotage. In his prepared statement before this committee 
Mr. Brucker said: 

“* * * there are known subversives now working in vital defense facilities 
without there being adequate authority in the Federal Government to meet this 
poetntial threat to our productive capabilities and therefore to our military effec- 
tiveness. This gap in our security structure must be closed.” 

Later he added: ‘“‘The history of the Communist conspiracy requires us to 
assume that the hard-core Communists will act to the detriment of this country 
by whatever means they have at their command, including sabotage, which action 
would coincide with surprise attack on the country.”’ 

And he said: “* * * it is our intention that this authority be used selectively 
in vital facilities concentrating on known subversives.”’ 

Thus, according to Mr. Brucker, the authority which this bill would confer 
would be used to exclude from employment in certain “‘facilities’”’ a small group of 
subversives—hard-core Communists—and who might commit sabotage. 

Is this bill really needed for this purpose? We do not believe that it is. 

1. In the first place, it has not been established that there is any real danger 
that American workers will engage in widespread sabotage on behalf of enemy 
governments. Despite all of the talk about possible sabotage of this sort, the 
Department of Justice—which is the depository of crime statistics for this coun- 
try—has not, as far as we are aware, produced a single example of it. 

It is, of course, true that a few Communists are to be found in industrial plants, 
as in other walks of life. And the possibility can be envisaged that these individ- 
uals, or some of them, might in some circumstances engage in sabotage. But our 
Nation cannot conceivably guard itself in advance against every imaginable dan- 
ger to its security. Indeed, we will do well if we guard against proven and major 
and substantial dangers. It is always conceivable that a subversive farm hand 
may set fire to a wheat field, and wheat is a weapon during war, but that is hardly 
a sufficient reason for requiring FBI clearance of the Nations’ agricultural workers. 
If we devote our whole energy to setting up security programs against our fellow 
Americans, we will have little strength or spirit left to defend our country against 
attack from without. 

As Sidney Hook said in a recent article in The New York Times, Sunday 
magazine section: 

“The real problem is not one of absolute security or security in general. It is 
one of achieving more and better security in meeting specific hazards in a par- 
ticular area of risk and uncertainty—and meeting them in such a way that we 
do not lose more by the methods we adopt than by the disasters we would 
prevent.”’ Sunday magazine, The New York Times, January 30, 1955. 

We know that the great bulk of American workers are wholeheartedly loyal to 
this country and its institutions. We believe that the vigilance and loyalty of 
these fellow workers will be a far sounder safeguard against sabotage of industrial 
facilities than a massive Government loyalty-security program run by bureaucrats 
in Washington. 

2. In the second place, there is already abundant legislation on the books for 
dealing with incipient saboteurs. Let us briefly review some of it. 

(a) As Mr. Brucker noted, the Internal Security Act of 1950, in title 2 thereof, 
known as the Emergency Detention Act of 1950, already provides, in the event 
of war or insurrection, for the apprehension and detention of “each person as 
to whom there is reasonable ground to believe that such person probably will 
engage in, or probably will conspire with others to engage in, acts of espionage or 
sabotage.”” We quite agree with Mr. Brucker that these provisions should be 
invoked only as a last resort. They would be available, however, in the event of 
war or insurrection. 

(b) As Mr. Brucker also noted, the Internal Security Act of 1950 already 
makes it a crime for any person who is a member of an organization which has been 
finally ruled to be a ‘‘Communist-action” organization under that act to seek or 
hold employment in any “defense facility.”” While, as Mr. Brucker said, this 
provision is not yet effective because the proceedings against the Communist 
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Party have not yet finally been disposed of by the Supreme Court, that seems an 
inadequate reason for passing new broad and drastic legislation. There is always 
some lag in the enforcement of new legislation. 

Moreover, there are already on the books at least two other statutes for dealing 
with sabotage, besides the two mentioned by Mr. Brucker. 

(c) The Espionage and Sabotage Act of 1954, enacted only last year, provides a 
30-year prison term for sabotage. Presumably that is a considerable deterrent 

(d) The Smith Act, now section 2385 of title 18 of the United States Code, 
makes it a crime, punishable by 10 vears in prison, to be a member of or to affiliate 
with “‘any society, group, or assembly of persons who teach, advocate, or encourage 
the overthrow or destruction of any * * * government bv force or violence.” 
The government is now proceeding against minor Communist officials under this 
provision. Presumably the persons at whom 8. 681 is purportedly aimed could 
likewise be prosecuted criminally under it. 

3. Thirdly, we do not believe that an expanded personnel security program 
would be an effective way of combating sabotage. 

It is hard to see how the chivying of the hard-core Communist the Government 
says it is worrying about from job to job would prevent him from committing 
sabotage. Employment at a defense facility may not even be necessary for 
engaging in sabotage. Presumably a railroad rail can be as easily removed by 
an unemployed person as by a member of the track crew. 

On the other hand, the driving of these incipient saboteurs from job to job 
would surely make the FBI’s task of watching them more difficult. If these 
persons the Government is concerned about are so deeply involved in the Com- 
munist conspiracy that they are likely to engage in sabotage at a moment of 
national peril, the Government can prosecute them under the Smith Act. If 
they are not, perhaps it would be better to leave them where they are, with the 
FBI watching them. 

Further, it seems likely that an actual loss in security would result from the 
proposed extension of the security program. When the Government tries to 
watch everyone, it can’t watch anyone very well. The more people the FBI, 
or the military intelligence agencies, must investigate, the fewer really thorough 
jobs will they be able to do. 

Indeed, there are indications that in the present industrial security program— 
which applies only to some employees of defense contractors and subcontractors— 
the Government is already attempting more than it can effectively accomplish. 
For example, under the present program the determination of what employees in 
fact have access to classified information or material is made by the emplover, 
and not by the Government. And the employer not only thus decides what em- 
ployees must receive clearance, but is empowered to grant clearance for access to 
confidential material or information, as distinguished from material or infor- 
mation bearing some higher classification. The employer may not deny clear- 
ance: if he decides not to grant it, the case is then referred to the Defense Depart- 
ment authorities, but the employer may grant clearance. The employer makes 
that decision simply upon the basis of its own files. 

If this industrial security program has any real security purpose, as applied to 
workers having access to “‘confidential” information or material, its present 
procedures are not adequate to meet that purpose. The FBI, and the military 
intelligence agencies, may know the identity of all of the hard-core Communists 
now working in industrial plants, but there is no reason to believe that all of 
their employers have that information. Thus it is quite possible under the 
present system for a worker known by the FBI to be a Communist to receive 
clearance from his employer for access to confidential Government material or 
information. 

The Defense Department can hardly regard these current security practices 
as adequate. Presumably they are followed out of necessity, because the Depart- 
ment does not have in its employ the thousands of intelligence agents it would 
take to screen the millions of workers covered by the present program. An 
expanded program, such as this bill authorizes, would have to be even looser from 
the security standpoint than the present one—unless the number of Government 
security police is to be multiplied many times. 

Here we come to the heart of our objection to this bill. It would confer upon 
the Government a degree of control over private employment which this country 
has never found necessary even in the darkest days of war. It would give a 
Government agency the power to decide whether each of millions of workers, 
whose work bears no more than a remote relationship to the defense effort, would 
be permitted to work at his job. A truck driver or clerk, working on peacetime 
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production for a company not engaged in defense work, could, under this bill, 
be barred from his employment on “security’’ grounds. 

If the program this bill authorizes is ever put into effect we will have taken 
a long step toward requiring that every worker carry a police card attesting 
to his loyalty in order to get work. And if that ever happens, we will have 
exchanged the freedom of American democracy for the tyranny of a police state. 


4. OBJECTIONS TO THIS PARTICULAR BILL 


We object to any program of Government clearance for jobs in normal peace- 
time employment not involving access to classified information or material. In 
addition we have certain particular reservations about the type of program 
authorized by this bill. To those we now turn. 

The standard for exclusion from employment.—Under the bill workers are to 
be barred from employment in ‘‘defense facilities” if there is reasonable “‘ground 
to believe they may engage in sabotage, espionage, or other subversive acts.”’ 

Surely this language is unconscionably vague: it deprives an individual of his 
livelihood on the basis of a reasonable ground to believe that he may engage 
in subversive acts. The term “subversive acts” is undefined and is subject to 
the gravest kind of distortion. There are still, unfortunately, some people in 
this country who regard all unions as subversive. American workingmen 
have had much bitter experience with false charges of subversion or sabotage, 
levied against the lawful activities of patriotic labor unions. 

This sort of standard has sometimes been thought by some people to be an 
adequate guide for interning potential enemies in time of actual war. It has 
never before been suggested that it is adequate for denying work to persons en- 
gaged in normal peacetime production. 

Procedures.—The bill does not itself establish any administrative machinery: 
the President is to establish such as he sees fit. 

The bill provides that the accused must be given a notification of the charges 
against him “sufficiently specific to permit the individual to respond to them’’ 
and that he shall be given a hearing, if he asks for it. The bill also provides, 
however, that the Government need not ‘‘disclose its informants or other infor- 
mation which in its judgment would endanger its investigatory activity * * *.” 
Instead, the individual is to be given a fair summary of the information against 
him. 

A worker may, under the bill, be thrown out of a job in advance of even the 
limited hearing the bill provides. For the bill specifically provides that a worker 
may be barred summarily from any defense facility, and that he need not even 
be supplied with the charges against him until 15 days after he has been barred. 
If the worker is ultimately cleared, he is to be compensated solely for loss of 
earnings; i. e., not for legal expenses or other costs to which he may have been put, 

The bill contains no provision for judicial review. 

The provisions of the bill with regard to the procedures to be followed under 
it are thus quite vague. Evidently, however, it contemplates, and certainly it 
authorizes, procedures like those now employed in the industrial security pro- 
gram. Those procedures, from the standpoint of fairness to employees affected, 
leave almost everything to be desired. 

The charges served on the employee are vague. 

Normally they are based on reports furnished to the Industrial Personnel 
Screening Board, or other Government security personnel, by the FBI and other 
Government investigative agencies. These reports contain summaries of inter- 
views between FBI agents, or other Government investigators, and the neighbors, 
associates, former employers, etc., of the person investigated. The testimony in 
these reports was not given under oath, and the witnesses who gave it are not 
named or identified, even to the screening board or hearing board, unless they 
declare their willingness to be identified. 

The accused employee answers the vague charges before him as best he can. 
He can have a hearing before a hearing board, if he wants one, and hasn’t just 
given up and gone to look for another job. 

At the hearing the hearing board has the FBI and other reports before it. It 
may question the accused employee upon the basis of these reports. If the board 
does so question him, that will be the most specific information about the charges 
against him that the accused employee will ever get. 

The FBI and other reports are not shown to the employee. He will not know 
the identity of the witnesses quoted in these reports—unless they specifically 
consent to be identified. Usually, in our experience, not a single witness is 
identified to the employee, let alone produced at the hearing. Essentially the 
employee is judged on the basis of secret police files. 
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It is hard to see how even the hearing board is in a position to evaluate these 
files. The identity of the persons quoted in them is normally unknown to the 
board. The FBI, as we all know, has repeatedly declined the responsibility of 
evaluating its own reports. Whether the military intelligence agencies take the 
same position, I do not know. 

Employees are not reimbursed for their legal expenses, even if cleared. 8. 681, 
indeed, specifies that a cleared employee shall be coinpensated “solely for his loss 
of earnings.” 

On the other side of the picture, about all that can be said is that, despite the 
unfairness of the procedures, most accused employees are ultimately cleared, if 
they fight the case through. 

However: (1) Not all employees are cleared; (2) the experience is a soul-searing 
one even for employees who are cleared; (3) many employees resign rather than 
face the emotional ordeal or the financial outlay involved in seeking clearance; 
and (4) the denial of a fair hearing is inherently wrong, and a danger to democracy, 
even if it does not result in actual material injury. 

Further, we think that the Government has wholly failed to establish that it 
cannot operate its security programs effectively under any fairer procedures. 

The Government is currently defending the constitutionality of its security 
program for Government employees in the case of Peters v. Hobby, which has 
been argued before the United States Supreme Court, and is now awaiting deci- 
sion. In that case, the Government concedes that the accused employee, Dr. 
John Peters, was not told the identity of any of the informants against him; and 
further that the security board which judged him was not told the identity of 
all of the informants, though it was advised as to the identity of some of them. 

In its brief in the Peters case, which is signed by Attorney General Brownell, 
the Government offers three defenses of its practice of keeping secret the identity 
of FBI informers in loyalty-security cases. 

The Government asserts, first (Br., p. 62), that the FBI has many agents 
operating secretly, and that the disclosure of their identity would destroy their 
usefulness. This point seems valid and compelling. 

The Government brief then goes on, however, to quote Mr. Seth Richardson, 
former chairman of the Loyalty Review Board, as follows (Br., pp. 62-3): 

“Other confidential informants are members of the public who will give in- 
formation to the FBI only under a strict seal of confidence, their reasons being 
the obvious ones of the ordinary citizen who refuses to get involved in a public 
controversy. A further source might be fellow employees or business associates 
who, unless given complete anonymity, would not under any circumstances dis- 
close their knowledge to the FBI. Numerous comparable informants might be 
referred to, and in the overwhelming majority of cases, the materiai facts with 
reference to derogatory items come from such confidential sources.” 

This defense of the use of secret informants rests on the premises (1) that 
ordinary citizens cannot be induced to testify openly, and (2) that the testimony 
of secret informants is reliable. The Anglo-American judicial system has for 
many centuries proceeded on precisely the opposite premises. 

We call particular attention to the fact that, according to Mr. Richardson, 
‘in the overwhelining majority of cases’’ the derogatory information comes from 
anonymous fellow employees or associates, rather than from FBI undercover 
agents. Thus, if a new practice were to be adopted whereby the identity of 
FBI undercover agents were kept secret, but the testimony of associates and 
fellow employees were received only if they were willing to appear openly, this 
great source of possible injustice would be largely eliminated. 

Next, the Government points out in its Peters brief, that the British practice 
in lovalty cases is likewise to refuse to disclose the identity of informants. What 
the Government omitted to tell the Supreme Court is that the British loyalty 
program applies only to a few Government employees holding sensitive jobs, and 
that even in those cases failure to secure clearance results only in transfer to non- 
sensitive work, rather than in discharge. Obviously, procedures which are 
tolerable in a program which applies only to a few employees and can result only 
in transfer, may be intolerable in programs applicable to millions of persons and 
which may result in discharge. 

5. CONSTITUTIONALITY OF GOVERNMENT SECURITY PROGRAMS FOR PRIVATE 

EMPLOYMENT 


One further point. The principal argument that the Department of Justice 
makes in its brief in the Peters case in support of the constitutionality of the 
loyalty program for Government employees, is that Government employment is a 
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privilege and that Government employees have no constitutional rights against 
arbitrary dismissal, but simply such statutory rights as Congress confers. Thus 
the Government argues, in the language of its brief in the Peters case: 

“A. The appointment and removal of Government employees is a matter of 
executive discretion which is subject to judicial review o1ly for compliance with 
applicable statutes or regulations. 

“B. The procedural requirements of the fifth amendment are inapplicable to 
the removal of Government emplovees.”’ 

It was on this ground that the Court of Appeals for the District of Columbia 
sustained, by a vote of 2 to 1, the constitutionality of the loyalty program for 
Government employees in Bailey v. Richardson (182 F. 2d 46). That decision was 
affirmed without opinion by an equally divided Supreme Court (341 U. S. 918). 
The same issues are again before the Court in the Peters case. 

If the loyalty program for Government employees is held invalid in the Peters 
case, manifestly the industrial security program—and the program authorized by 
S. 68l1—are likewise unconstitutional. But even if the Government prevails the 
Peters case on the ground above set forth, that will not save the constitutionality 
of the industrial security program or of 8. 681. For it can hardly be argued that 
persons in ordinary private employment are subject to arbitrary dismissal by 
Government ukase, and that they have no constitutional rights to a fair hearing. 
Thus it seems highly likely that the industrial security program is unconstitu- 
tional, and that the program which S. 681 would authorize would likewise be 
unconstitutional. 

CONCLUSION 


After holding lengthy hearings on this bill last year, the House Judiciary 

Committee rendered a unanimous report, House Report No. 2280, 83d Congress, 
2d session. In this report, it said (p. 3): 
‘“* * * the committee has found that the language of the proposed measures is 
not sufficiently carefully drawn so as to enhance the security of the United States 
on the one hand, but not to limit the constitutional rights of individuals on the 
other hand. The committee has also found that it does not possess sufficient 
information for the purpose of amending the proposed measures and recommend- 
ing to the House for passage legislation which would be both adequate for the 
protection of the interests of the United States in difficult and trying times, and 
fully in accord with American traditions and American jurisprudence. 

“Thus, instead of recommending to the House for action measures hastily 
drawn and obviously inadequate, the committee has come to the conclusion that 
a thorough study by an impartial public commission appointed by the President 
of the United States should be made so as to give the Congress the benefit of 
impartial study and expert recommendations.” 

he bill on which the House committee issued this report is the same bill which 
is before this committee now. We respectfully suggest that the House committee 
was correct in its conclusions, and we urge that instead of reporting out this bill, 
this committee join the House committee in recommending a thorough study of 
the whole issue oe an impartial public commission. 


Mr. Harris. My name is Thomas E. Harris. I am associate 
general counsel of the Congress of Industrial Organizations, and appear 
here on its behalf. ° We appreciate this opportunity to testify on this 
bill. 

In view of the drain upon the committee’s time, I will skip the 
first. part of this, and go rather hurriedly over the first part of the 
statement. 

The first point we would like to stress is that this bill authorizes the 
President to establish a Government-operated loyalty or security 
program for workers employed in privately owned industrial plants or 
in transportation or in mining, or almost any other field. 

This bill is labeled the ‘‘Defense Facilities Production Act of 1954,” 
and it talks about guarding strategic defense facilities against espionage 
and sabotage. 

However, as Governor Brucker and Mr. Tompkins have made clear, 
the Government already has a personnel security program in effect as 
to defense contractors and defense subcontractors who use or will 
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have access to information which is classified by the Department of 
Defense. 

In other words, every contractor and every subcontractor in whose 
plant there is to be found information which the Defense Department 
has classified either as top secret, secret, or as confidential, is already 
covered by the existing internal security program, so though it talks 
about defense facilities, it would really be more accurate if you said 
this is the nondefense facilities bill. 

This is a bill to create a loyalty program for workers in plants which 
are not normally thought of as defense plants. 

Senator Butter. But is there any way under any existing legis- 
lation to get at the individual member in the plant? You can get at 
the contractor all right, but can you get at the individual member 
or person who would be suspected of committing an act of sabotage? 

Mr. Harris. If it is a plant, Senator, in which confidential or secret 
or top secret information is to be found, the Defense Department is 
already running a program, just such as this bill contemplates, for 
every such plant in the country. They have already screened, I 
believe they give the figure of, 4 million workers under it. 

Senator Burier. But there are still many plants where not top 
secret materiel is being manufactured but secret materiel, and certainly 
very important materiel to our defenses are being manufactured that 
does not come within the protection of the acts that you refer to. 

Mr. Harris. I don’t believe that that is correct, Senator. I do not 
so understand the Governor’s testimony. I did not so understand 
Mr. Tompkins’ testimony this morning. 

Now, you will see that in our statement, on page 4, we have quoted 
at some length from Governor Brucker. 

Senator WELKER. Governor who? 

Mr. Harris. Governor Brucker. He is the General Counsel of the 
Department of Defense. 

You will see that he said that— 
the legal authority of the Department of Defense is limited to the protection of 
classified information or material in the possession of contractors of the Depart- 
ment of Defense. Based on this authority, access to such classified information 
or material is controlled by denying persons access who are determined under 
appropriate rv'2s and regulations to be security risks. This is a going program 
and, we believ «sound one. This authority does not extend, however, to the 
removal of potentially dangerous individuals from facilities where unclassified 
though highly important defense work is being performed— 

Thus, what we are talking about here is not defense contractors. 
We are not talking about the GE plant which is making proximity 
fuses. What we are talking about is the railroads or the buslines or 
the steel mills or the cottonseed-oil mill in North Little Rock, plants 
like that that don’t have classified information in them, though they 
may and, of course, are important to the Nation’s production and 
important to its overall strength. But they are not what is normally 
called defense plants. And in that respect I think that this act is 
deceptively entitled. 

Mr. Arens. Mr. Harris, Governor Brucker’s statement does not 
say that the security risks are at the present time under the present 
authority barred from defense facilities or from defense plants. 
He says only that they are barred from classified information. Isn’t 
that correct? 

Mr. Harris. That is correct; that is certainly correct. 
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Mr. Arens. And the gap then in defense facilities and in defense 
plants still exists with reference to individuals who may not have 
access to confidential information but who would have access to the 
plant itself. Is that correct? 

Mr. Harris. Yes. I think that your point is well taken. 

Senator Burier. Isn’t that the point precisely that I just made a 
minute ago, that you didn’t think was well taken? I thought it was 
well taken at that time. 

Mr. Harris. Perhaps I misunderstood the Senator. 

Senator Burier. I said there is no law under which you can get 


at individuals in these defense plants doing classified work, and 
there is no such law. 


Mr. Harris. No. 

There again 1 would disagree with the Senator. The present 
program does apply to individuals doing classified work, or having 
access to plant areas where classified information 

Senator Burier. I said individuals in those plants, I didn’t say 
what kind of work they were doing. ‘They are in the plants where the 
work is being done. 

Mr. Harris. Let me state it this way, Senator: The present pro- 
gram applies to plants where there is confidential information, but 
only to those areas in the plants where that information is to be found. 

Senator BurLer. Does the bomb go off only in one area in a plant? 
Bombs are not that selective. When a bomb goes off in a plant, the 
whole plant goes. You don’t blow up just one area. 

Mr. Harris. The present defense regulations say if there is a GE 
plant making proximity fuses, the Defense Department says that they 
have got to put a fence around that part of the plant where there is any 
confidential information. The present program of screening employees 
applies to all employees who go into that part of the plant. 

Now, Mr. Arens is quite ‘Tight, and you are quite right, that it 
doesn’t apply to the rest of the GE plant if there is some part which is 
fenced off and where they don’t have access to classified information. 

Mr. Arens. And that is the loophole that the bill purports to plug 
in this area, is it not? 

Mr. Harris. That is one loophole. 

Mr. Arens. That is what I say, within this area that is the loophole. 

Mr. Harris. Yes. 

Mr. Arens. Then we will get into some other loopholes it purports 
to cover in a few moments. 

Mr. Harris. I would think, though, and the impression | got from 
the Attorney General’s statement last year is that the main loophole 
he sees is not that one, but is railroads, powerplants, basic steel mills, 
plants that do not contain confidential information but which are 
important to production. 

Senator BurLerR. Undoubtedly they are contemplated. 

Mr. Harris. They come within this bill, too. 

Senator Burter. Yes. 

Mr. Harris. Now, I think that the question the Senator asks about 
the bomb, I think that that has a very direct bearing on whether we 
need this legislation, and I will get to that later. 

At the present time what I am stressing simply is that we don’t 
need it to protect confidential information. This is labeled a bill to 
prevent sabotage and espionage. 
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Maybe sabotage, ves, and I would like to come to that later, but 
what I am saying is that it has nothing to do with espionage, because 
the classified’ information, access to it is fully protected under the 
existing program. 

Mr. Arens. Let us pause a moment, if you please, Mr. Chairman. 

Here is a defense plant in Pittsburgh, Pa., we had hearings up 
there, Senator Butler had hearings up there about a vear or so ago, 
here is a defense establishment in Pittsburgh, Pa. Mr. X, we will 
assume, is a Communist espionage agent. If he is going to procure 
confidential information from a defense plant, the first thing he has 
to do is get inside the plant, inside the gate; isn’t it? 

Mr. Harris. Yes. 

Mr. Arens. If we just savy to Mr. X, “You can come into the 
defense plant but you can’t go in a particular room or you can’t go 
in a particular area in a particular room,’”’ we may not have accom- 
plished too much; have we? 

Mr. Harris. Normally there is a fence around the whole plant. 

Senator WeL_ker. What do you mean by “fence,” Mr. Harris? 

Mr. Harris. I say normally industrial plants, access to them is 
protected and you have to go through a gate. 

Senator WeLKer. An actual physic al fence? 

Mr. Harris. Yes. But I don’t think that they are terribly careful 
about letting people into the whole plant. However, the Defense 
Department does require that when you have an area where there is 
classified information or material, that that area be very carefully 
screened off, physically screened off. Say they put a Kaiba: wire 
fence around it, they have a gate you go through, the people who go 
in there have to wear a badge, so that the main secur itv effort is made 
at that point. 

Now, you are suggesting that it be extended to the entire plant. 
I doubt if that would ac tually add to security. It would certainly add 
very heavily to the burden of administering the program, for reasons 
that I will come to later on. 

We think that the Defense Department is already trying to screen 
more people than they can adequately screen. We certainly don’t 
think that they could do an adequate job if they took on millions more. 

Mr. Arens. Before we leave this first item, namely, the plant in 
which there is secret information and from which we want to bar these 
spies, and in which instance we don’t have the power now, what would 
you suggest as legislation to bar the spy from the plant. 

Mr. Harris. From the entire plant? 

Mr. Arens. Yes. 

Mr. Harris. Well, as 1 think—— 

Mr. Arens. You have heard the Department of Justice and 
Defense say at the present time this Government is powerless to bar 
this spy from a defense facility, and we are going to now talk just 
explicitly about this particular type of defense facility that you 
have alluded to. 

Senator WELKER. Just a moment, Counsel. I came in late and | 
missed this. 

Do you mean to tell us, this committee, that the Government of 
the United States is prohibited from barring a spy from a defense 
installation? 

Mr. Arens. Yes, sir; that is one of the loopholes in the law. 
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The General Counsel to the Department of Defense and the Assist- 
ant Attorney General in charge of internal security, of the Department 
of Justice, have both testified under oath on the basis of their intimate 
knowledge of the internal security laws, and there is a loophole there, 
that the Government of the United States does not at the present 
time have power to bar from defense facilities people whom it has 
reasonable grounds to believe are likely to engage in espionage, 
sabotage, or other subversive acts. 

Now. how would you bar him? 

Mr. Harris. First, for reasons that I will detail later on, we 
would not favor any general screening program for workers. We 
think that there are better ways of doing it and other ways of doing it. 

Senator Burter. Mr. Harris, the General Counsel has said that 
this is not a screening program. It would be done on a case-by-case 
basis, and will be done very selectively, and there will be very few 
cases. 

General Counsel in charge of subversive activities in the Depart- 
ment of Justice has said the same thing this morning. It will be very 
lightly used and used only on a case-to-case basis, and only on the 
hard-core Communist Par ty members. 

Unless I don’t know English, I think that is what they testified to. 
It is not a screening bill; it is not supposed to be that. The whole 
legislative history is opposed to it being a screening bill. 

Mr. Harris. Well, that is certainly what they testified to, and just 
as certainly, in my opinion, it is a screening bill. Pr -ecisely what it 
does authorize is a program of screening, applicable not to individuals 
but to defense facilities. 

Mr. Arens. Tell us how under existing law you are going to keep 
this spy out of our defense facilities. 

Mr. Harris. Mr. Arens, I didn’t quite finish answering your other 
question, if | might go back to that. 

You asked what legal authority I thought you should have, and I 
said we didn’t favor such a program. 

I don’t want to leave the impression that I don’t think you have 
legal authority to cover the full defense plant as things stand now. 
Suppose the Government requires a contractor, as part of a defense 
contract, to agree to abide by the Defense Department’s security 
regulations. Those are incorporated by reference in each defense 
contract. 

Now, if they can do that as to the part of the plant where classified 
information is found, possibly they can do it for the entire plant. I 
don’t believe that the present program will stand constitutional scru- 
tiny. Iam notsure that the present program is authorized by statute, 
but whatever authorization there is might extend to the whole plant. 

Senator Burter. Mr. Harris, may I ask you one question: The 
Magnuson Act has been in force since 1950, has it not? 

Mr. Harris. Yes, sir. 

Senator BuT er. Isn’t that just as much of a screening program 
in the maritime industry as this would be in any other defense facility? 

Mr. Harris. Yes, sir. 

Senator BurLer. Have you heard any hue and cry go up in the 
country that we are screening everybody in the maritime industry, 
and thet this is a terrible thing? I haven’t heard any such talk. 
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Mr. Harris. I have heard some complaints and I have heard 
some assertions that the program works very well, both. That pro- 
gram, the Magnuson bill, was introduced after consultation between 
certain of the unions involved and the Coast Guard and the industry. 
There was agreement between the industry and many of the unions, 
not Harry Bridges’ union, but most of the rest of them, and the 
industry on this program. 

It was the type of program that was understood in advance. The 
appeal boards in those cases are tripartite boards. They have on 
them an industry member, a union man, and someone from the Coast 
Guard. 

Senator Butter. Don’t you think such may be the case in this 
board? 

Mr. Harris. I do not, sir. I think that what is contemplated here 
is a program such as the Defense Department is now running. I 
think they contemplate something like the industrial security pro- 
gram, which they are running now. 

Senator WeLkKmr. Mr. Chairman, the industrial security program 
leads me back to a statement made by you, Mr. Harris, a moment 
ago, that a contractor could be held responsible if he violated any of 
the Defense Depar tment’s security provisions; is that correct? 

Mr. Harris. Well, these provisions are made part of each contract, 
by reference, as I understand it. 

Senator WELKER. What remedy, if any, would the Government 
have if the contractor did in fact fail to live up to the defense require- 
ments? Would they have him for breach of contract after the plant 
had been blown down? 

Mr. Harris. Well, I suppose that they would pull their work out 
at the first sign that the defense contractor—— 

Senator WeLKeER. There might not be any work left, Mr. Harris, is 
the thing that interests me. I don’t like this breach of contract 
business. There are no penalty provisions to a corporation, say, like 
Utah Construction, or some giant corporation like that. 

Mr. Harris. This bill doesn’t provide any penalty provisions on 
corporations, as I understand it. 

Senator WELKER. We will get into that later. 

Mr. Harris. This bill is just an employee-screening program. It 
has no penalties for corporations. 

Mr. ArENs. What would you do in the instances in which there is 
no contract, such as a powerplant or a waterworks? How would you 
keep the spies out there, or the saboteurs? 

Mr. Harris. There you are getting to just what this bill is primar ily 
designed to do, and I would like to go on and tell you why we don’t 
think it is necessary for that purpose. 

Now, first, as I say, we put espionage to one side, because we don’t 
think this bill has got anything to do with that. We think you have 
safeguarded against that. 

Mr. Arens. You think it is all right to let the spy in the plant, just 
so he isn’t let in’ the room where the secrets are? 

Mr. Harris. We think that if vou do an adequate job on screening 
people who are going into the part of the plant where the secrets are, 
that you will be doing more than you are doing now, and all that the 
Government can possibly hope to accomplish. 
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They are screening 4 million people under the existing program. 
If they have done a thorough job on those, and if they continue to 
do on their successors, we think they will be accomplishing all they 
can hope to accomplish. 

In the second place, we have heard repeatedly, and heard again 
this morning, that all of these 22,000 hard-core Communists, that the 
FBI knows who they are and where they are. 

Mr. AreEns. I don’t believe, Mr. Harris, that has been sworn to in 
any testimony before this committee at any time. 

Mr. Harris. Governor Brucker said: 

There are known subversives now working in vital defense facilities without 
there being adequate authority in the Federal Government to meet this potential 
threat. 

Mr. Arens. Isn’t that a long way from saying that the FBI knows 
who they are and where they are and what they are doing? 

Mr. Harris. Well, my impression is that Mr. Hoover has said that. 
I think he said it several times, and I believe that last year I think the 
Attorney General, in his statement accompanying this bill last year 
said that they knew the people this bill was aimed at. 

I read again from Governor Brucker’s prepared statement. He 
said: 

It is out intention that this authority be used selectively in vital facilities 
concentrating on known subversives. 

I submit that that fully supports my statement, known subversives. 

Senator Burier. But it doesn’t say how many. You knew where 
certain subversives were and you expelled a number of them. Now, 
they may know where a certain number of them are, and we hope to 
expel them. 

Mr. Harris. Well, if we know where these known hard-core sub- 
versives are—— 

Senator Burter. Well, you knew where they were. You got rid 
of a lot of them, didn’t you? 

Mr. Harris. Well, we are, I believe, confusing two different things 
at this point, Senator. We expelled not individuals, but unions, and 
the unions we expelled were for adhering to the Communist line as a 
matter of policy over a period of years. 

Senator Burter. That’s right. And you were getting at the union 
that was dominated by certain individuals that you knew to be 
dedicated to the destruction of this country, and we are trying to get 
a bill here that will keep those same people out of these vital defense 
plants, but I don’t think that statement adds up to saying that he 
knows where these 22,000 people are. I don’t think there is any 
question that the FBI knows where some of them are. I hope they do. 

Mr. Harris. If he knows that there are 22,200 and some odd, he 
must know where they are, to count them. 

And what I would like to suggest in that connection is that counter- 
espionage, counterintelligence, which the FBI obviously is under- 
taking now, is a better safeguard against sabotage than the sort of 
broad screening program that this bill authorizes. 

Mr. Arens. How are they going to keep them out of the defense 
facilities, though, Mr. Harris? 

Let’s assume they have a counterespionage system set up. You 
have heard both the Department of Justice and Department of 
Defense say that they know there are spies, they know there are 
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saboteurs, they have access to our defense facilities, they have the 
information, but they are powerless to keep them out. 

How are you going to keep them out? 

At the present time they tell us that the tie lines and leased lines 
carrying restricted messages out of the Pentagon are serviced by 
people ‘under discipline of the Communist Party, who control the 
American Communications Association, a situation that has pre- 
vailed with public knowledge for 2 vears. They tell us that they are 
powerless to do anything about it. 

How are you going to get these people off these tie lines and leased 
lines? 

Mr. Harris. Well, there are a number of ways that you could do it. 

First, if the Government is leasing them, it isn’t clear to me that 
they can’t extend the present program to those leased lines, as a 
matter of contract, just the same device they are using now. 

Senator BurLer. What do they do, cut off all communications if 
the contract is breached? It doesn’t work out. Why not remove the 
people. 

Mr. Harris. That, Senator, is exactly the authority they are 
relying on now for protecting their top secret information in industrial 
plants. 

Senator Burter. That’s right, but they don’t cut off the contract. 
The work goes on, and the man is removed, and that is what we want 
to do. We want to keep the work going, but we want to remove 
these men. 

Mr. Harris. Now, in the second place, you have got a statute on 
the books known as the Smith Act, which makes it a crime punishable 
by 10 years in prison to be a member of or to affiliate with, and this is 
the language of the statute— 
any society, group, or assembly of persons who teach, advocate, or encourage the 
overthrow or destruction of any government by force or violence. 

Mr. Arens. Wouldn’t that be locking the barn door after the horse 
is stolen? Here we are in a period in which the vy tell us the situation 
is such—and these are men who know the facts from security reports 
they say the situation today is such that the President would be em- 
powered on the basis of the facts to proclaim an internal security 
emergency. 

How are you going to try 22,000 people who might be penetrating 
the defense facilities of this Nation? 

Mr. Harris. The selected individuals, these known subversives 
that you regard as so dangerous, these hard-core Communists, surely 
they are open to prosecution under the Smith Act. The Government 
is right now prosecuting the relatively minor Communists under title 
2 of the Smith Act, simply on the basis of known membership. 

If you are talking about hard-core Communists, they are known 
members. If they have been there for 10 years, they are not going 
to be dropping bombs— 

Mr. Arens. Is the sum and substance of your organization’s ob- 
jection to this bill basically that you feel it would be an opening wedge 
where the Government would have something to do to control labor 
organizations or dictate policy to labor organizations? 

Mr. Harris. No. 


Mr. Arens. Isn’t it a fear of intervention in your own domain? 
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Mr. Harris. No. We object to these broad programs of screening 
workers. We would think that this was an entering wedge for a sys- 
tem whereby every worker carries a police card attesting to his 
loyalty to get a job. 

Mr. Arens. What language would you suggest, so that this bill 
could preclude that? 

Mr. Harris. And we don’t want to take the first step toward that. 

Mr. Arens. What language would you suggest that we can bar 
spies, saboteurs, and subversives from the defense facilities of this 
Nation, and yet preclude the police state system which you fear? 

Mr. Harris. First, the type of sabotage that you are talking about, 
which as Governor Brucker said would probably coincide with a sur- 
prise attack on this country, this is a very serious crime that you are 
dealing with. It is punishable by 30 years’ imprisonment under the 
act passed last year for dealing with sabotage. 

Now, the people who are going to commit this are, as you say, com- 
mitted members of the Communist conspiracy. There probably are 
not many of them. You have got this Smith Act already on the books 
to prosecute them, and these are not just going to be sympathetic 
fellow travelers, or something like that. 

Mr. Arens. The Smith Act is for after the offense is committed. 
Here is a man that blows up a powder factory, here is a man who 
blows up a waterworks, here is a man who blows up a bridge, here is a 
man who puts some kind of demolition charge in our defense facilities. 

Is it your contention that we should wait until that is done, and 
then prosecute him in a court of justice? 

Mr. Harris. It is not correct to say that you have to wait for that 
to prosecute under the Smith Act. 

Senator Weiker. Mr. Chairman, may I ask a question? 

Senator Burter. Senator Welker. 

Mr. Harris. You can prosecute knowing membership in the party, 
knowing that its purpose is to overthrow the Government. At least 
the Department of Justice is prosecuting on that basis right now, and 
it got a conviction in Chicago, which thus far has been upheld. 

Senator WELKER. Mr. Harris, I think we have met before around 
this table, or some place. I haven’t been connected with this bill, 
but I would like to be enlightened. 

Now, you tell me that the Government has certain authority under 
the Smith Act, and I agree with you to that extent. 

I wonder if you could tell the committee anything your union did 
with respect to assisting the Government in prosecution of any of 
these unions that were expelled from your parent union, because of 
the fact that they were Communist-dominated. 

Mr. Harris. The Government has 

Senator WreLKer. I am asking you what your union did. I 
happen to know one of those unions. ‘There are a number of them in 
my State, a number of workers. I know them well. 

Mr. Harris. The Government has not started any prosecution, 
Senator. 

Senator WeLksr. I don’t see anything more dangerous about them 
than a lot of other people I have seen, but I would like to be enlight- 
ened. Can you tell me what your union did? 

Mr. Harris. You weren’t here this morning 

Senator WELKER. I qualified my statement that I hadn’t been 
here during the whole thing, but you opened up the subject matter, 
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that the Government had perfect access to these people by the Smith 
Act. 

Mr. Harris. What I am trying to tell you, Senator, is that the 
Government hasn’t started any prosecutions. 

Senator Wetker. Did you do anything? Did your union do 
anything when you expelled certain unions upon the ground and for 
the reason that they were Communist-dominated? 

Mr. Harris. We certainly did, or tried to do. 

Senator WeLker. What did you do to help the Government? 

Mr. Harris. You say to help the Government? 

Senator WELKER. Yes. 

Mr. Harris. In the first place, the Government hasn’t asked for 
our help, and in the second place, we would rather clean our own 
house ourselves. 

Senator WELKER. In other words, you would expel them from your 
union, keep the matters that you held against them in confidence, 
and not give it to any governmental agency; is that correct? 

Mr. Harris. The Government hasn’t asked for it, Senator. 

Senator WetKer. You have to be asked for that, when in the event 
if they did what you people accused them of doing, they would be out 
to destroy this Government by force and violence. 

Mr. Harris. No; that doesn’t follow, Senator. 

Senator WetxKer. It doesn’t follow? 

Mr. Harris. No. 

Senator WELKER. Now, will you tell me one reason why you 
expelled these number of unions from your parent organization? It 
has bothered me, Mr. Harris. I want to know. 

Mr. Harris. We expelled them for following the Communist Party 
line. 

Senator Wetker. All right. What is the Communist Party line? 

Mr. Harris. It would probably be accurate to say that we expelled 
them as Communist-dominated. 

Senator WELKER. Communist-dominated. Well, why did you 
expel them for being Communist-dominated? What were they doing 
that caused you to expel them? 

Mr. Harris. They were taking the same position over a long period 
of vears on every public issue that the Communist Party took, un- 
deviatingly, never parting from it once. 

Senator WeLker. Can you tell me some of these positions? If the 
chairman will bear with me, he knows that I have been concerned 
about this matter. I would like to know about it. What were these 
positions that they took? 

Mr. Harris. Well, we started —— 

Senator WeL_ker. Wherein they differed from the position of the 
parent union. 

Mr. Harris. We started with the Communist Party line back 
about 1938 or 1939, when they were anti-Nazi and anti-German up 
until the Russo-German Pact in August of 1939. 

At that point the Communists suddenly became isolationists. 
They said the war which then started between England and Germany 
was just an imperialist war and that Americans shouldn’t concern 
themselves with who won it. 

Then in June of 1941, Russia was invaded by the Germans. At 
that point the Communist Party line shifted abruptly and this again 
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became a war to save humanity, and the Communists were for all-out 
aid to Britain, France, and particularly Russia. 

The next great shift in the Communist Party line came with 
Teheran, which was December of 1943, as I recall. Up until that 
point, the Communists had retained their suspicions of the United 
States Government, the American Communists, and they were scream- 
ing about opening a second front, and so on. 

Apparently after Teheran they got the word that things were all 
right, as it was in January of 1944, that the Communist Party went 
through the motions of dissolving and entered what is known as the 
Browder period. They formed a Communist political association as 
a substitute, and they loved the American Government for a period of 
about a vear. 

The next shift came, beginning in the spring of 1945, when the war 
was approaching its end. At that point the Communists started 
getting tough again. It was in, I think, June of 1945 that Browder 
was kicked out of the party, and the party was recreated out of the 
Political Association. 

Senator WeL_ker. When did you kick them out of your union? 

Mr. Harris. There are numerous issues like this. We went right 
on up to 1949, which was when we started kicking them out. 

Senator WeLKer. You kicked them out in 1950, didn’t you? 

Mr. Harris. We kicked out the UE and FE at the 1949 convention, 
and the rest of them were scattered through 1950. 

Senator Weiker. In 1950 you got the International Mine, Mill 
and Smelter workers? 

Mr. Harris. Yes, that’s right. The 1949 convention amended 
the constitution and set up the machinery for kicking them out, and 
kicked out the UE and FE. The others were kicked out after hearings 
over a period of months in 1950. 

Senator We.Lker. I think we agree upon those contentions, and 
yet you say that for those reasons they were expelled from your 
parent union? 

Mr. Harris. Yes. We found that these unions, that every time 
the Communist Party line jigged, that they jigged, and every time 
it jogged, they jogged. 

Senator WELKER. I notice also you are very careful, you don’t 
want a police state. You don’t want everyone looking over his 
shoulder to see if a policeman is after him, to see if he has a card of 
clearance. 

Did you and your union ever stop to think that some of the unions 
expelled by your organization, that there were just as many loyal 
Americans io that union as you, or the Senator from Idaho? 

Mr. Harris. I am sure that the bulk of the members of these 
unions are loyal Americans. 

Senator WeLker. Because of certain people who had deflected the 
way you, your union, and others, would think, you expelled those 
people from your parent organization and left certainly the individual 
members with something to explain to people as to the reason why 
they belonged to this union. 

Mr. Harris. Yes, sir. 

Senator WeL_kKer. Your main objection to this is that it is going to 
be a police state, and the other objections you have. You don’t 
want everybody to have to come in and bow down to a bunch of 
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Army officers or Government employees, to see whether or not they 
are loyal Americans; is that correct? 

Mr. Harris. That is along that line. 

Senator WELKER. Screening is rather an offensive word to you 
and your organization; is that correct? 

Mr. Harris. Yes, that is certainly correct. 

Senator WeLker. Is it a fact that your organization appeared 
before the Judiciary Committee of the Subcommittee on Immigration 
and Naturalization and Refugees, and testified that you thought it 
was perfectly all right for the refugees to be screened from top to 
bottom, and you advocated that we step up the refugee program? 

Mr. Harris. What committee, Senator? 

Senator WeLKeEr. I think it was last year or 2 years ago, wasn’t 
it? 

Senator BurLer. Last year. 

Senator WELKER. Last year. Senator McCarran, Senator Wat- 
kins and myself. 

Mr. Harris. I just don’t know. 

Senator WELKER. You never made any objection to the screening 
of these refugees, have you, to be brought over to the United States? 

Mr. Harris. I would say in general that we have favored the ad- 
mission of these refugees, that we would certainly agree in admitting 
them that you exclude Russian spies, if possible. 

Senator WELKER. Very well. Now, what is the difference in screen- 
ing a refugee who might very well turn into being a Russian spy, and 
screening someone who says he is a loyal American, who is already a 
Russian spy? 

Mr. Harris. I would draw a distinction right there, Senator. 

Senator WELKER. You are going to have to draw it pretty fine, 
Mr. Harris. I would like to have that cleared up. I want to hear 
that. 

Mr. Harris. Well, I draw a distinction between a person who is a 
Russian spy and one who might turn into a Russian spy. 

Senator WELKER. Let me stop you with this observation. You 
know good and well that if Russia wanted to send a spy over here, 
that their easiest avenue would be to have some refugee that you 
couldn’t check on from beyond the Iron Curtain come over here under 
the refugee program to commit espionage and sabotage. 

Mr. Harris. Well, I don’t know. I should think that if the Rus- 
sians wanted a spy, they would find someone who spoke English and 
was already established in this country, much more useful. 

Senator WELKER. Don’t you think that some of those gentlemen 
can speak English? 1 might have to take you on a little tour on that 
matter. 

Mr. Harris. I don’t believe that any of the spies who have been 
detected have been Russian immigrants. 

Senator WeLKER. There haven’t been many of them here, Mr. 
Harris, that is the whole theme of my interrogation. 

Mr. Harris. I don’t think that that goes quite to the heart of the 
matter. We would say that immigrants outside of this country who 
want to come in, that the question of how they are to be screened or 
treated, is a very different issue from how vou treat an American work- 
er as a condition of letting him hold his job. 
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Senator WeLkerR. Now, an American worker who is a saboteur 
and an espionage agent is about as dangerous as a Pole espionage 
agent. 

Answer the question. I want to know where you draw the line. 
What makes one good and what makes one bad? 

Mr. Harris. If you will stop interrupting me, Senator, I will try 
to answer your questions. 

You want me to answer it your way. 

Senator Wetxer. Mr. Harris, don’t you ever say or indicate that 
this committee is against any laboring man or any other person, 
unless he be a saboteur or an espionage agent. You write that down 
in your hat. 

I protected as many people to see that they are protected by the 
Constitution as you have, or any member of legal firms. I want you 
to remember that. 

I am merely trying to get facts. 

Mr. Harris. Well, as I started to say, Senator, if you find a worker 
who is an espionage agent or a saboteur, you can send him to prison 
for 30 years, or if he is engaged in espionage, he can be executed right 
now, even in time of peace. 

This bill is not talking about that. What this bill is talking about is 
clearing millions of American workers, having the Defense Department 
or the Department of Justice clear them for loyalty before they can 
work. That is what it is talking about. 

Senator WreLKrerR. Now, my concluding question: You have been 
very kind, but what I want to know is right down the theme. You 
say that we can prosecute these people. What did you do with respect 
to the little unions that you expelled from your parent organization 
upon the ground and for the reason that they were Communist 
dominated? 

You say that you didn’t help the Government because you weren’t 
asked to. I know that the American worker doesn’t go that strong. 

Mr. Harris. It seems to me that you should have been asking 
Mr. Tompkins this morning “Why?” 

Senator WreLkerR. I am sorry I didn’t. I would have, Mr. Harris. 

Mr. Harris. Why he had done nothing under the bill which was 
passed 6 months ago, and which was aimed at these unions, and 
which the Department was up here last year telling you they would 
do great things with. 

Senator Butter. Mr. Harris, that is a statement that shouldn’t 
stand on the record uncontroverted. 

He said they are doing a lot about it and that those cases are 
being prepared right this very minute. I don’t want the record to 
show that he is not doing anything about it. 

Mr. Arens. Mr. Harris, before you can prosecute a man for 
sabotage, he has to have committed sabotage; does he not? 

Mr. Harris. That’s right. 

Mr. Arens. Before you can prosecute a man for murder, he must 
have committed murder; isn’t that correct? 

Mr. Harris. Or you could prosecute him for conspiracy. 

Mr. ArEens. Or you could perhaps prosecute him for an attempt 
to commit sabotage. Isn’t it much more difficult to prosecute a man 
under the Smith Act than it is on the basis of intelligence reports to 
bar a man from a defense facility? 
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Mr. Harris. It is always more difficult to convict a man after a 
fair trial before a jury, than it is to throw him out of work on the 
suspicions of some Government board. 

Mr. Arens. Do you contemplate that the operation of this act 
would be on the basis of the intelligence reports of the Federal Bureau 
of Investigation, on the basis of the judgments of the Department of 
Justice, on the basis of the judgment of the officials of the Department 
of Justice, would be solely and exclusively on suspicion, upon hearsay, 
and upon rumor and gossip? 

Is that your contemplation? 

Mr. Harris. We can go into just how the program is working now, 
if you would like to. 

Mr. Arens. The program can’t be appraised now, because it isn’t 
in effect except under the Magnuson Act; isn’t that true? 

Mr. Harris. No; it is not true. 

Mr. Arens. This act hasn’t become law, obviously. 

Mr. Harris. Obviously it hasn’t, but the Department——— 

Mr. Arens. And the power which this law would vest in the Gov- 
ernment to bar spies and saboteurs from defense facilities hasn’t 
actually taken effect; has it? 

Mr. Harris. But you already have an industrial security program 
administered by the Defense Department. You have had it for some 
years covering plants of defense contractors for the parts of those 
plants where confidential information is. You have already got a 
security program for Government employees. You have already 
got security programs for employees of the Atomic Energy Commis- 
sion or of contractors with the Atomic Energy Commission. We 
know how those programs work. 

Now, when we see this bill put forward by the Defense Department, 
drafted there in the Department of Justice, I believe it is a fair assump- 
tion that they contemplate simply an extension of the present indus- 
trial security program to these additional plants and facilities. 

Mr. Arens. What language would you suggest now that this act 
contain, so that the Government would be empowered to bar spies and 
saboteurs from defense facilities, and yet not have the police state 
arrangement which you contemplate and which the officials of the 
Department of Defense and of Justice deny they contemplate? 

Mr. Harris. First, I think I have probably made it clear that we 
object to any program for screening workers for admission to plants 
unless there is really valuable information there. We object to any 
program for screening workers to work on a railroad, simply on the 
basis that they might pull up a railroad tie. We say anybody might 
pull up a railroad tie, and that when you start screening workers 

Mr. ArEens. Don’t you make a distinction between a spy and 
saboteur that the FBI knows about and just the potential crackpot or 
the potential disgruntled employee? 

Mr. Harris. I am not sure I get the drift of your question. 

Mr. Arens. Don’t you in your contemplation of what should be 
done, make a distinction between the potential spy, the potential 
saboteur, the potential perpetrator of other subversive acts, than just 
the crackpot or just the run of the mill man who might pull up a 
railroad tie? 

Mr. Harris. You are assuming, I take it, that we can’t guard 
against the crackpot; is that the drift of your question? 
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Mr. Arens. Yes. 

Mr. Harris. But that we can guard against these other people? 

Mr. Arens. Yes. 

Mr. Harris. I think that this is a very poor way of guarding against 
them. I don’t think that you can achieve absolute security ever. 

I think that the most you can do is protect a few key spots care- 
fully, and that if you try extending this to nondefense plants, whic h 
is what this bill does, that you will add very little to the country’s 
security, and that you will take away a great deal from its liberty. 

Senator Butter. Mr. Harris, let’s confine it to defense plants alone. 

You would say that a restricted area of a defense plant should not 
be entered by a person who is liable to commit an act of sabotage, 
but that it is all right to have him in the plant, but on the other side 
of the door, maybe a couple of feet away. 

Now, we say that it is not right to have him in the plant at all. 
He ought not to be in the vicinity of the plant. That is the breaking 
point; isn’t it? Isn’t that where we disagree? 

Mr. Harris. I am certain that we disagree there. 

Senator Burter. Yes. 

Mr. Harris. But there are other places, too. 

Senator Burter. Well, we disagree in other areas, but certainly 
we even disagree there. You would be perfectly willing to let a man 
go into a defense plant where our most secret work is being done and 
our most essential and vital work to our defense is being conducted, 
so long as he doesn’t go within the inner sanctum, but it is all right 
to let him stay in the plant. 

Well, now, we say that a man that is liable to commit an act of 
sabotage shouldn’t get in the plant or even near the plant. He 
shouldn’t get within the outer fence of the plant, much less get in it. 
And that is the breaking point. 

Mr. Harris. I have trouble with that phrase “liable to commit an 
act of sabotage.” 

Senator Burter. Why, certainly. You don’t want to have any 
man barred from a plant unless he has been convicted by a jury, that 
is your theory. But we say, and the Defense Department has told us, 
that it is essential to the security of this country that people known 
by the FBI to have an inclination to commit acts of sabotage, whom 
they believe to be under the domination of the Communist conspiracy, 
they feel that those people should be kept out of our plants, and I 
thoroughly agree with them. 

Mr. Harris. We have not gone as far, Senator, as you have there 
suggested. 

Senator BurLter. Well, you have got to make up your mind where 
you are going. Unless you have language to suggest that would 
correct it, this bill will do exactly that. It will keep out of our defense 
plants, where the interruption to production may mean the lives of a 
million American boys, men who the FBI today knows are going to 
commit acts of sabotage on any reasonable forecast of their activities. 

Mr. Harris. I say that if the FBI knows these men are going to 
commit acts of sabotage, that then these men are so far in the Com- 
munist conspiracy they could be gotten under the Smith Act. 

Senator Butter. It takes you 2, 3, or 4 years to get them, and then 
you may not get them. Is that where you want the security of this 
country to rest? I don’t want it that way. 
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Mr. Harris. Let me tell you, Senator, what goes on in the program 
now. I think you are probably perhaps under a misapprehension as 
to how this program works now when it seeks to protect confidential 
information. 

Senator Buriter. I know this, Mr. Harris, and you will admit this, 
won’t you, that a person whom the FBI will come up here and say is 
liable to commit an act of sabotage, can go into those plants provided 
he doesn’t go into the restricted area. Now, isn’t that true? 

Mr. Harris. Yes. 

Senator But LER. Now, is there any legislation on the books right 
now that can prevent that man from going into that vital defense 
establishment? 

Mr. Harris. If the FBI can prove he is a member of a Communist 
conspiracy, he can be prosecuted. 

Senator Butter. Do we have to have the house fall on us before 
we do something abc..t it? Has the plant got to be in ruins? We 
ought to have some way of protecting our defense plants. 

Mr. Harris. If the FBI has any real evidence— 

Senator Butter. You can bet Communist Russia protects theirs. 
They don’t let anybody get anywhere near theirs. 

Mr. Harris. Let’s shift to something a little different, Senator. 

I would like to suggest that your program is so broad now that it 
isn’t even giving adequate protections to the plant it covers. 

Senator Butter. Then will you offer to this committee amendments 
that you think would be helpful? 

Mr. Harris. It is not a matter of amendments, Senator. It is a 
matter that when the Government tries to watch and screen millions 
of people, it just can’t do a good job of it. When you diffuse the effort 
like that, you do a poor job, and that is what they are doing now. 

Senator Butter. Governor Brucker said he was not going to do 
that, he was going to do exactly the reverse of that. He was going 
to do it very “selec ‘tively, on a case-by-case basis, and was going to 
get out of our plants men whom the FBI and Department of Defense 
believe are going to commit acts of sabotage when the time comes 
who are not in the secret areas of those plants. That was the basis 
of his testimony. 

Mr. Harris. Let me tell you what they are doing now, Senator. | 
think that is a better indication of what they will do than anything 
else. 

At the present time, if there is a plant to which the industrial 
security program applies, the employer, not the Government, first 
decides what employees will have access to the fenced-off part of the 
plant where the confidential or secret or top-secret information is. 
The employer, in other words, makes up a list of employees that it 
says will go in there and will require clearance. 

This determination is not made by the Government security officer. 
We think that employers have abused it. We think they have some- 
times listed people who don’t go near that part of the plant and couldn’t 
conceivably get in, just because they wish to harass this particular 
employee and get rid of him. 

But passing that, the next step is that the employer, not the Gov- 
ernment, decides if the plant contains only confidential information, 
or in the case of an area of a plant where the information is classified 
as confidential, rather than secret or top secret, the employer decides 
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what employees shall be cleared to go into that part of the plant 
where this confidential information or material is. 

The employer, in other words, can grant this clearance. 

Now, how does he do it? He does it simply on a check of his own 
files, his own employment files. 

Now, if he turns a man down for clearance, at that point the issue 
goes to the Defense Department authorities who handle this sort of 
thing. They check the FBI and the military intelligence files and 
the regular Government screening machinery gets underway. But 
the employer clears the fellow for access to confidential material or 
information if he wants to. 

Now, under this system it is quite possible for the FBI to know 
that a hard core Communist is working in one of these plants that 
they are talking about, but it doesn’t follow that he is going to be 
entered as a hard core Communist on the employer’s personnel record, 
so the employer may clear this person for access to the fenced-off part 
of the plant where the confidential material and information is. 

This clearance is granted without check of the Government files 
by the employer. 

Now, if this existing program, limited to defense contractors, if it 
has any real purpose as regards information which is just confidential, 
why then it isn’t doing its job now, because under it now, it is perfectly 
possible for a person known to the FBI to be a Communist, to get 
clearance for confidential information from his employer without the 
emplover checking with the Government. 

Mr. Arens. Isn’t that all the more reason for this legislation, so 
that the FBI can say, “This man is bad. We don’t want him in this 
defense facility.”’ 

Mr. Harris. This bill doesn’t touch that. They have already got 
a program which they think is hunky-dory for the defense contractors. 
This bill doesn’t touch that. This just extends it to other plants. 

Now, why do they have such a sloppy program now? The reason 
they do obviously is that they don’t have the thousands and thousands 
of agents that would be necessary to do a real job on screening all these 
employ ees. In fact, it is an old figure, the figure of 4 million that they 
had cleared is an old figure. 

Now, obviously you “can’t investigate 4 million people thoroughly. 
That is why they turned the initial screening job over to the employer. 
That is why they let the employer clear for access to less than secret 
information. 

_Mr. Arens. You tell us how you are going to get these Commu- 
ne 

Mr. Harris. If you broaden the program, vou are going to get a 
poorer program. You are going to get less security, you are going to 
get a lot less freedom, but you are not going to get any more security. 

Mr. Arens. How are you going to keep these Communist spies and 
saboteurs out of defense facilities? We have asked you that 
repeatedly. 

Mr. Harris. And I have answered it repeatedly. 

Mr. Arens. Repeatedly, you are going to prosecute them after they 
have blown up the factory. 


How are you going to keep them out before they blow up the 
factory? 
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Mr. Harris. A person does not have to blow up a factory to be 
prosecuted for membership in the Communist Party under the Smith 
Act. 

Mr. Arens. What if you can’t prove membership in the Communist 
Party? 

Mr. Harris. I thought we were dealing with these people that the 
FBI knew were so dangerous, that they were not only Communists, 
but hard-core Communists, and were sure to blow up a factory ai a 
risk of 30 years’ imprisonment, as soon as the country was in trouble. 

Mr. ArENs. What if you can’t prove they are members of the 
Communist Party, but you know they are under Communist discipline? 

Mr. Harris. The statute also says affiliate. 

Mr. Arens. What if you can’t prove it, but your security report 
tells you this man is under Communist discipline? 

Mr. Harris. I don’t say, mind you, that these prosecutions will ulti- 
mately be upheld, but the Department of Justice thinks they will. 
They are proceeding on that basis. 

Senator Burter. Mr. Harris, let’s get back to the program we have 
now in the defense plants. 

You say it is a sloppy program. 

Senator WELKER. I didn’t hear you last statement, Senator. 

Senator Butter. I thought Mr. Harris said a minute ago that the 
present program is a sloppy program. 

Mr. Harris. That is correct. 

Senator Burier. If it is a sloppy program, why don’t you fellows 
do something to help it out, and give some suggestions here? 

This is one good thing to tighten it up a little, isn’t it? 

This will keep them all out, anyhow, of both the restricted and 
nonrestricted areas. 

Mr. Harris. This bill is not going to touch the existing program, 
as I see it. 

Senator Burier. It is going to touch the program in that anybody 
suspected of committing an act of sabotage or espionage will be kept 
out of restricted and unrestricted areas. They will just be kept out. 

Don’t you think that is a salutary provision for a country to make? 

Mr. Harris. You don’t simply keep them out by passing an act, 
Senator. 

Senator Butter. You keep them out by passing an act and giving 
the Department of Defense and the Department of Justice the right 
to act on it. 

Mr. Arens. You obviously don’t keep them out unless the Govern- 
ment has the power to keep them out, do you, Mr. Harris? 

Mr. Harris. The point I am making is that even as to the plants 
where they say they have power now, that they are doing a pretty 
sloppy job of keeping them out. 

Senator Butter. Don’t you think they have screened every one 
of those employees? Don’t you think that they know something 
about every man that has access to restricted information in every 
one of those defense plants? You couldn’t testify that you don’t 
think they do, because you know they know something about them. 

Mr. Harris. Governor Brucker testified, and the Defense Depart- 
ment regulations provide that the employer grants access, can grant 
clearance for access to confidential information and material, that he 
does it on the basis of his own personnel files. 
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Senator Butter. Well, I know, but the employer has been thor- 
oughly screened before he g gets the contract. 

Mr. Harris. That is a. 

Senator ButLer. Thoroughly screened before he gets any contract 
of that nature, and every one of his key men have been thoroughly 
screened before they get any contracts. 

Mr. Harris. Yes, Senator. ; 

Senator ButLer. So I say that is not a sloppy program at all. 
I say that is a very good program. 

Mr. Harris. I don’t see any basis for assuming that the personnel 
files of the employers of this country contain the identity of all of the 
22,000 Communists whose identity Mr. Hoover knows. 

Now, I think that the fact that this program is so sloppy suggests 
that it isn’t really needed for access to merely confidential information. 
The Government itself undertakes screening where secret or top 
secret information or material is involved, and I think that they may 
not regard the program too seriously as regards confidential informa- 
tion. I am not sure, though. 

If that is so, we think the program ought to be dropped for confi- 
dential information, confined to top secret and secret information, and 
that a really thorough job should be done on a smaller number of 
employees who would then be involved. 

Senator ButLer. But you still think that these fellows ought to 
be able to go in and out of these defense plants, so long as they don’t 
go into restricted areas? 

Mr. Harris. Yes, sir. 

Senator Butter. Let’s go on, then. 

Mr. Arens. You haven’t told us yet what you would do at all with 
respect to nondefense plants, in the sense of a waterworks or a public 
utility. 

Are you going to get on that? 

Mr. Harris. I will be glad to. 

We don’t see how you can prevent sabotage of a waterworks by 
screening the employees who work there. 

Let us suppose that you screen them, that you run this hard-core 
Communist out of a job at a waterworks. What does he do? He 
presumably goes to some other industrial plant. 

According to what Mr. Tompkins said this morning, he goes to 
some other plant which is vital to defense and he applies for a job. 

At this point, I guess the FBI has been following him. 

We proclaim the new plant to be a defense facility. We extend our 
employee loyalty program to the new plant. We screen him again. 
We fire him again. And he goes off again to look for another job. 

Now, this seems to us a not very effective way of preventing 
sabotage. 

Mr. Arens. How would you prevent it? 

Mr. Harris. I would suppose that even an unemployed person can 

sabotage a water plant, can poison a reservoir, can pull up a railroad 
rail. 

Mr. Arens. Wouldn’t even that be a little better than just leaving 
him in the plant so he would not have any impediment to his ac tivity? 

Mr. Harris. If he is a really dangerous conspirator and the FBI 
knows it, he can be prosecuted. If he is not, we think you might 
better leave him where he is, with the FBI watching him, instead of 
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chevying him from job to job, with the FBI following him. We 
don’t see that you add to security by doing that, and we are sure you 
take away from the freedom of workers when you require that they 
get loyalty clearances to work. 

Senator McCLetuan. May I ask a question? 

Senator Butter. Yes, indeed, Senator McClellan. 

Senator McCiextian. I think I correctly understand that you 
oppose this legislation. 

Mr. Harris. Yes, sir. 

Senator McCLetuan. Secondly, you take the position there is no 
need for it. 

Mr. Harris. Yes. 

Senator McCLe.uan. Third, I understand that you wouldn’t bar 
from any plant a man that the Government has information on, 
derogatory information, that he has subversive tendencies or that he 
is a potential saboteur. You wouldn’t bar him from any plant? 

Mr. Harris. No, sir; we do not take that position. We would 
distinguish between plants. 

Senator McCiexuan. I understand that. You wouldn’t let him 
in where the confidential information is, but you would let him in the 
plant, let him work at that plant? 

Mr. Harris. Yes, sir. 

Senator McCLetian. That is your position. 

Then, I take it that your union, your organization, has no program 
of its own to screen these potentially dangerous people? 

Mr. Harris. No; we have no program. Perhaps I gave too general 
an answer to that. Some of our unions do bar Communists from 
membership, and they do have proceedings for expelling them from 
membership in the union. 

Senator McCLe.titan. What about the national CIO; is it part of 
its policy and program to deny membership to Communists? 

Mr. Harris. The members of the CIO, Senator, are not individuals 
but are unions. In other words, it is a federation of unions. 

We frequently speak of a person as being a CLO member, but that, 
technically, isn’t accurate. He is a member, say, of the steel workers. 

Senator McCLe.tian. He is a member of a union that is affiliated 
with the national CIO group or organization? 

Mr. Harris. Yes, sir. 

Senator McCLe.ian. Is there no policy, overall policy or program, 
within the CIO union to bar or exclude from membership in any of its 
unions men or persons who are known Communists or persons who 
you may have reasons to believe might become saboteurs? 

Mr. Harris. The CIO itself bars unions as affiliates which are 
Communist-dominated. The question of eligibility of an individual 
for membership in the union is handled by the individual union itself. 

Senator McC ietuan. I understand. 

Mr. Harris. We don’t even have a list of members of individual 
unions. The only list we have is of the unions that are affiliated with 
the CIO. 

Senator McCiLe tian. Here, Mr. Harris, we have a condition that 
is known to you and all of us, where we are very apprehensive that if 
a war should actually come, there could be great, great, irreparable 
harm done to us here from within, and the purpose of legislation of 
this character is to try, insofar as it is possible for the Government 
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to do it, to guard against that. It seems to me that with the privileges 
that organized labor hold today, it holds a very heavy obligation to 
cooperate with the Government in any program of this character. 

There may be a better way to do it, but I think it is a little bit in- 
cumbent upon our labor organizations, if they oppose legislation of 
this character, to suggest, if they can, some way that we might make 
some constructive progress in dealing with this problem. 

Mr. Harris. I may have left you with a misapprehension in answer- 
ing your question about Communists being members. 

Many of our unions do bar them in their own constitution. I know 
the United Steel Workers of America, for example, bars Communists 
from membership, and I think many of the others do. I am not sure 
about all of them. 

That does not affect employment, however. The steel workers can 
expel a man for being a Communist, but whether he continues to 
work in the steel mill depends at that point on the employer rather 
than on the union. 

Mr. Arens. Of course, the CIO doesn’t have any power to bar an 
man as a Communist unless he has been found to be a Communist, or 
testified about being a Communist, before a congressional committee; 
isn’t that correct? 

Mr. Harris. Any individual could file charges against him that he 
is a Communist, and he would go on trial before a local union com- 
mittee. 

Mr. Arens. The CIO doesn’t have access to the intelligence re- 
ports? 

Mr. Harris. The CIO doesn’t do that. 

Mr. Arens. The union membership, the steel workers—it is de- 
pendent upon other sources of information? 

Mr. Harris. That is quite right. 

Senator Burter. Mr. Harris, don’t you feel that you are a little 
inconsistent? As I understand your testimony, you would bar an 
espionage agent from the secret part of the factory, but you would 
let a saboteur into the unrestricted part of the same factory. Now, 
how do you make that distinction? 

Mr. Harris. We are not really talking about saboteurs here, 
Senator. 

Senator Burter. Yes; we are, too. We are talking about men who 
would likely commit an act of sabotage. 

Now, you say it is wrong to have an espionage agent in the plant, 
and I am for keeping him out. But here is the saboteur, we don’t 
care about him, we will let him in. Now, I say you have got to 
explain that to make your position a little sounder. 

Mr. Harris. A saboteur, Senator, is a person who has committed 
sabotage. What you are talking about is individuals, as to whom 
there is reasonable grounds to believe, that is, on the judgment of 
some Government board, that they may engage in sabotage, espio- 
nage, or other subversive acts. 

Senator Burter. Then you believe unless a man has been found 
to be an espionage agent of a government, he should get into these 
secret portions of the plants? 

Would you let them in the secret part until they have been proved 
to be espionage agents? You wouldn’t put them out on the suspicion 
that they may be espionage agents? 
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Mr. Harris. No. We agree that the Government needs a security 
program for 
Senator BuTLer. Against espionage agents, but it doesn’t need 

against sabotage agents? 

“Mr. Harris. Against espionage, and for the protection of really 
secret information. 

Senator Butter. Right. But not the plant itself. You would let 
him blow the physical property out and let him stay in there and put 
him in a position where he can blow it up, so long as he doesn’t get 
secret information? 

Mr. Harris. No; that is not correct, Senator. 

Senator Butter. Then explain your position, because I think, on 
your testimony, that is a fair statement. 

Mr. Harris. If there is any real basis for believing that this person 
is a member of a Communist conspiracy and is ready to blow up a 
plant, and that is a very serious crime, it is at least 30 years’ im- 
prisonment 

Senator Butter. Not as serious as espionage, is it? 

Mr. Harris. This is something that will be engaged in only by 
really desperate Communists. 

Now, those desperate Communists are open up to prosecution under 
the criminal statutes now. It is true that they can be convicted only 
if they are found guilty after a fair trial, but that is, after all, the 
Anglo-American tradition. 

We think that that is considerably preferable to screening millions 
of people for work under a loose standard like this, and under pro- 
ceedings which give them no fair hearing. 

Senator Butter. Do you think it is prefe rable that we do the same 
thing with people who may be espionage agents? Do you think we 
should not have the loyalty program we have now and bar those 
people from the secret information, or do you think we ought to wait 
for them all to be convicted before we say, “Yes; we are going to bar 
you.’’? 

Mr. Harris. No. We think that you should confine these screen- 
ing programs as narrowly as possible to the really secret information, 
but that on that you do need a screening prograi.i, you do need a 
security pregram. 

Senator BuTLerR. You would let the plant take care of itself? 

Mr. Harris. ‘And that you really need to concentrate your security 
forces on protecting that really secret information instead of having 
them try to screen millions of people. 

Senator Burter. But you don’t believe that in a place where the 
secret information can become a reality and should be useful, should 
be protected. You don’t believe in protecting—— 

Mr. Harris. No. I would protect the whole area of the plant 
where it is to be found. 

Senator Butter. Well, that is what this bill is seeking to do. 

Mr. Harris. I wouldn’t cover the whole plant which has just 
ordinary production in it, if you can adequately segregate the portion 
of the plant which is doing defense work; I would segregate it as the 
Defense Department regulations provide now. 

Senator Butuer. I think we understand each other. 

Mr. Harris. I would like to say a little before I close, about the 
procedures that are used under this present program. 
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Senator Butter. Does this go to due process? 

Mr. Harris. It goes to due process. 

What happens now, and the same thing is true under the industrial 
security program. 

Senator Buriter. I want the record to show that Senator Jenner 
is now present. 

Senator McC Le.uan. I am going to have to leave, Mr. Chairman. 
I have got another committee this afternoon, and I have got to make 
some preparation for it. I have followed this testimony with con- 
siderable interest. 

I just had one other question I would like to ask before I go. 

Senator Burier. Go right ahead, Senator. 

Senator McCietian. What would be the attitude of the CIO and 
its unions with reference to cooperating with the Federal Government 
in a screening pregram, to make certain that the undesirables were 
not permitted to enter a defense plant? 

As I said to you a moment ago, I think labor unions owe some 
obligation to cooperate and assist in this program. 

Mr. Harris. I am sure that we would cooperate in any program 
for protecting secret classified information. 

Senator McC.Le.uan. I didn’t ask that. I am talking about enter- 
ing a plant. I don’t think they have a right to be in a plant. 

Mr. Harris. I am sure that our unions do cooperate now. 

Senator McCLe.tan. We have got a problem here, and I don’t find 
you offeling any suggestion except keep them away from secret infor- 
mi ati nN. 

Mr. Harris. If the individual commits a crime, he can be punished. 
If he is even a member of a Communist conspiracy, he can be sent to 
jail. 

Senator McCiLeuuan. If you can convict him, that is true. 

en Harris. That’s right. 

Senator McCLELLAN. So vou take the position, and I am trying to 
get it clear in my mind, that the Government shouldn’t have any 
program to gué ard or protect against those who might commit a crime 
but wait until it is committed, wait until you can establish the fact, 
bevond a reasonable doubt in a court of law, that the man is a criminal 
under the law before he would be excluded. That is the position that 
you take, as I understand it. 

Senator Burier. If you take that position in connec tion with 
sabotage, why don’t vou take it in connection with espionage? Why 
go in one direction on one, and in another direction on another? 

Mr. Harris. On the really top secret information, the secret infor- 
mation, the classified information, we certainly agree that the Govern- 
ment has to protect it. 

Senator BurLer. It has to protect it, ves, but then you say it doesn’t 
have to protect the place where it would be put into use and produce 
the useful items for defense. 

Mr. Harris. I don’t know what you mean by “put into use.’ 

Senator Burter. What good is the information if you don’t isle a 
factory to fabricate the material? 

Mr. Harris, Ifthe part of the plant where this material is found—— 

Senator Butter. They don’t blow up parts of plants, they blow up 
the whole plant. 
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Mr. Harris. If anyone is going to blow up a plant, he is so desper- 
ately criminal and so far in the Communist conspiracy that you can 
prosecute him now. 

Senator BurLeR. But suppose a couple of them have gotten by and 
we can’t prosecute them, we don’t know who they are, and we may 
pick them up under this program. Don’t you want to have some 
reasonable opportunity for the defense potential of this country to be 
intact? 

Mr. Harris. I don’t doubt that a couple of them have gotten by, 
but I don’t think any program for screening millions of people is going 
to pick up everybody who might cone eivably do something wrong. 

Senator Butter. They may pick up some of them. 

Mr. Harris. I don’t think you can attain absolute security, and I 
certainly don’t think you can attain it by a program of screening 
millions of people. 

Senator BurLter. Nobody else, I don’t think, believes we can attain 
absolute security, but we can try. 

Mr. Harris. You may get paper, but not real security. 

Senator Burter. Don’t you think we should try to do it? Don’t 
you think our aim should be complete security? Don’t you think we 
ought to try to do it? 

Mr. Harris. No. I think it isa question of balance. I think that 
you cannot devote all of your energies to guarding against every con- 
ceivable danger to security from within. 

I would go along with the statement of Sidney Hook in the New 
York Times a while back. This is quoted in our testimony on page 6. 
He says 

The real problem is not one of absolute security or security in general. It is 
one of achieving more and better security and meeting specific hazards in a par- 
ticular area of risk and uncertainty, and meeting them in such a way that we do 
not lose more by the methods we adopt than by the disasters we would prevent, 

Now, we think that you here are not meeting the hazard in a partic- 
ular area of risk. That is, the secret information. 

Mr. Arens. The particular area would be the defense facilities of 
the country that would be designed by the appropriate authorities, 
would it not? 

Mr. Harris. There again, defense facilities most people think means 
defense contractors. That is not what we are really talking about 
here. 

Mr. Arens. In part we are, are we not? 

Mr. Harris. You are talking about the nongeneral production of 
General Motors. 

Mr. Arens. Let’s assume for the sake of argument tomorrow morn- 
ing—God forbid—this Nation here would be attacked by Soviet 
Russia. 

What would you do, how would you do it, and by what authority 
would you bar these 22,000 people that you have been talking nent 
from our defense facilities? Would you institute Smith Act cases 
against all of them? 

Mr. Harris. You say suppose we are attacked tomorrow by Russia. 
Title IT of the Internal Security Act of 1950 

Mr. Arens. Which you folks opposed. You opposed the Internal 
Security Act. 
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Mr. Harris. Title I] was added after we testified. We never at 
any time testified on title IT or took any position on it. 

Mr. Arens. You opposed the Internal Security Act, though, did 
vou not? 

Mr. Harris. We testified against the part of it which deals with 
the Subversive Activities Control Board. This title was added later, 
after we had testified, and we took no position whatever on it to date. 
I am not taking one now, either. 

I am simply saving that it is there, and that if Russia attacks us 
tomorrow morning, | have no doubt that it will be invoked, and it 
provides: 

In the event of war or insurrection, for the apprehension and detec- 
tion of —the language is 
each person as to whom there is reasonable ground to believe that such person 
probably will engage in or probably will conspire with others to engage in acts of 
sabotage or espionage 

Mr. Arens. We pick them up under that, and they would in- 
carcerate and detain them, would they not; that would be in the event 
of an attack? 

Mr. Harris. I would assume so. 

Mr. Arens. Would you be favorable to that or would you wait and 
prosecute them under the Smith Act? 

Mr. Harris. No. I, myself, as I say—-the organization has taken 
no position, and I don’t imagine that the President would wait to 
ask us, but I am quite sure that this sort of internment would be put 
into effect, and would have to be. 

Mr. Arens. You would be favorable to that, then? 

Mr. Harris. Yes. 

Mr. Arens. You wouldn't, then, take the time to prosecute them 
under the Smith Act? If the bombs start falling, you would be agree- 
able to detaining them; is that correct? 

Mr. Harris. I assume that they would already be in detention 
camps. 

Mr. Arens. I say, would you be agreeable to that program? 

Mr. Harris. Yes. 

Mr. Arens. Is that consistent with your philosophy and argument 
this morning? 

Mr. Harris. There is something I would like to add on that. 
After these individuals are picked up under this program, they 
have a right to trial. They can go into a court and seek release, and 
they will be released unless the Government can make out a case 
against them in court and consistent with due process of law and the 
ordinary sanctions of a court trial. 

Mr. Arens. That is because they will be held in detention, is it 
not? 

Mr. Harris. They will be held in detention. 

Mr. Arens. But 5. 681 doesn’t hold anybody in detention, does it? 

Mr. Harris. No; it just keeps him from working. 

Mr. Arens. It just keeps him out of a defense facility, doesn’t 
it, and he has to be a spy or potential spy or saboteur in order to 
fall in that category isn’t that correct? 

Mr. Harris. No, I don’t think that is correct. 

Mr. Arens. If you would be agreeable to detaining people in the 
event the bombs would fall, upon what basis do you make a dis- 
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tinction that you would not be agreeable to precluding a spy or sabo- 
teur or these same people from access to a defense fac ‘ility in a period 
of cold war in which the Defense De ‘partment and Justice Department 
tell us we have a situation of dispersion in our Nation, of penetration 
by Communist agents in our defense facilities? How do you make a 
factual distinction? 

Mr. Harris. Well, I think the distinction between the situation 
after the bombs drop and before they drop is quite an obvious one. 
Plainly, we do things in time of war that we don’t do in time of peace. 

Sometimes we are ashamed afterward at some of the things we 
have done during a war, but at least we have never rounded up the 
Japanese and put them into detention camps in time of peace. 

Mr. Arens. In time of war you are agreeable to detaining these 
people, aren’t you? 

Mr. Harris. We did it after Pearl Harbor. 

Mr. Arens. In time of war you are agreeable to detaining these 
people; is that correct? 

Mr. Harris. Detaining them, with their right to go into court and 
compel the Government to prove a case against them, under tradi- 
tional judicial processes if they are to be kept in detention. 

Mr. Arens. But in time of preparation for defense, you would not 
be agreeable to precluding them from a defense facility ; 1s that correct? 

Mr. Harris. Now, let’s define defense facility again. Do vou just 
want us to understand that this is the people who ‘don’t have defense 
contracts, or is it part of General Motors, that makes Chevrolets and 
not defense materials? 

Mr. Arens. You have said you are not agreeable to barring them 
from any plant, irrespective of the definition of the defense fac “ility, 
haven’t you? 

Mr. Harris. No; I have repeatedly said just the opposite. I have 
repeatedly said that we think that the Government must have a per- 
sonnel security program where access to classified information is in- 
volved. 

Mr. Arens. That is the only type that you would bar them from? 

Mr. Harris. Yes. 

Senator Burter. I think we ought to push on a little. We are 
spending a lot of time on this. 

Mr. Harris. Even there we think that the procedures which are 
used now would not be proper, and are not proper. 

Mr. Arrens. Unless the man is seeking secrets, you think it is all 
right, irrespective of whether he isa saboteur, potential saboteur, 
spy, or what not, to let him on the defense facility; is that correct? 

Mr. Harris. We are just repeating ourselves. 

Senator Butter. That’s right. I say let’s push on. I think we 
have covered it pretty thoroughly. 

Have you any further testimony, any further suggestions? 

Mr. Harris. Yes. I would like to talk about the procedures that 
are used here. 

Senator Butter. Proceed. 

Mr. Harris. Because I think that you want to know what kind of 
program we would regard as proper. 

Senator Butter. Yes; I would like very much to hear that. 

Mr. Harris. We would regard one confined to classified information 
and that only if the procedures are cleaned up, and I would like to 
indicate what we mean by that. 
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What happens now under all of these programs except the Coast 
Guard program, which is run quite differently and which we regard as 
much more acceptable? | 

Under these other programs the man gets a very general statement 
of charges, charging him with something like close and sympathetic 
association with his sister over a period of ten years, if his sister is a 
Communist or fellow traveler, or something. That is an actual case. 
We have seen cases like that. 

Then he goes before a Government board, a hearing board it is 
called, under the industrial security program. It isa Defense Depart- 
ment hearing board. 

The board sits there like this. They have before them a report, 
an FBI repert, probably one from the military intelligence services. 
The worker tries to testify about how he has always been a good loyal 
American, and he doesn’t agree with his sister’s politics, but, after all, 
she is his sister. 

He probably has his friends go on the stand and testify about how 
he has always been anti-Communist. The board members question 
him on the basis of this FBI report which is before them. 

Now, even in this FBI report, what the FBI report is, it is a com- 
pilation of paraphrases of interviews that FBI agents have held with 
former employers, with neighbors, with fellow workers, with the land- 
lord, and they ask the fellow questions on the basis of looking at this 
report. 

However, normally, the board itself, which is deciding this man’s 
loyalty, does not know who these persons quoted in the FBI report are. 
They are identified as T-1, T—-2, T-3, sometimes the report says a 
confidential informant of unknown reliability, sometimes it says of 
known reliability. 

The board can’t tell whether this confidential informant is a dis- 
gruntled landlord or is really an FBI man playing the other side of the 
party. On that basis the board decides whether that is a loyal Amer- 
ican who is to work at his job or whether he isn’t. 

Now, the thing that we think about this program that is bad, we 
see no need for keeping secret the names of these neighbors, associates, 
landlords. We can understand that the FBI or the other agents 
must keep secret the names of their agents, their plants, the people 
that they are steadily getting information from, and have perhaps 
put in the plant, but we see no need to keep secret the names of the 
other persons. 

Mr. Arens. Have you ever heard of an intelligence officer that 
agreed with that as a means of maintaining the operation of his 
intelligence system, to disclose his informants? 

Mr. Harris. I am certainly aware that intelligence officers would 
like to keep secret the names of all informants. I don’t believe that 
we can let our intelligence officers decide for us what constitutes a 
fair trial or a fair treatment of workers, as to whether they shall 
hold their jobs. I don’t think that is the sort of decision to be made 
by intelligence officers. 

“I don’t think that our Anglo-American system of jurisprudence 
would ever have developed as it has if the decision as to how it should 
develop had been left to the police. 

No real justification has ever been put forward for this practice of 
keeping secret the identity of the neighbor who testifies against the 
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neighbor, or the disgruntled landlord. Obviously, persons who will 
not appear and testify in the open are unreliable. 

We believe that American citizens are willing to appear openly 
and to testify openly, and we see no reason why their identity should 
be kept secret. If they insist that it be kept secret, we think they 
are unreliable witnesses and not the sort of persons on whose say 
men should be fired from their jobs. 

Now, what we would regard as a proper program, therefore, would 
be one confined to the protection of classified information, and one 
in which in the intelligence reports secret informants are not used, 
except real FBI people. 

The other informants would have to be identified, they wouid have 
to come in. before the Board and testify against the person before their 
testimony would be accepted. 

We do not think it should be possible for a disgruntled landlord to 
get a worker fired by talking to the FBI, when the landlord is un- 
willing to come before the Loyalty Board and testify himself. That 
is the main defect in the procedures, as we see it. 

Now, finally—— 

Senator JENNER. Do you want this testimony given in open, or 
would it be your idea that it could be given to the board in executive 
type of hearing? 

Mr. Harris. I think that they sometimes follow one practice now, 
and sometimes another. 

Senator JENNER. What would be your opinion? 

Mr. Harris. I think it doesn’t really make much difference, be- 
cause it all gets known anyway. 

Senator JENNER. But you are not advocating that they come in 
and be faced by their accusers? 

Mr. Harris. Yes, I am. 


3, A 

Senator Jenner. Oh, you are? 

Mr. Harris. I certainly am. 

Senator JENNER. I see. All right. 

Mr. Harris. I say that an FBI agent undercover, is one thing. 

Senator JENNER. I was talking about the neighbors and the land- 
lords. 

Mr. Harris. Yes. 

If he is going to say a worker is a disloyal American and shouldn't 
work, and whatever the thing applies to, I say that landlord-— 

Senator JENNER. You are more interested in him facing his accuser 
than you are in his testimony under oath? 

Mr. Harris. I would put him under oath, too. 

Senator JENNER. How about under oath in a private executive 
session? 

Mr. Harris. That would be all right, if the worker could have his 
attorney there. I don’t think it matters whether the hearing is 
public or not. 

Mr. Arens. What presumptions would you have here? Would 
there have to be a finding beyond reasonable doubt, as there is in a 
criminal proceeding, or would it just be a finding on the weight of the 
evidence, or would you resolve some doubts in favor of the security of 
the country? 

Mr. Harris. That would depend, of course, on the breadth of the 
program. If you are talking about getting into the inner sanctum at 





66 DEFENSE FACILITIES PROTECTION ACT 


Los Alamos, you resolve the doubts one way. If you have the sort of 
broad program that you want, that applies to the Ford plant at 
River Rouge, you resolve the doubts another way, I should think. 

The security regulations do generally provide that in some sort of 
general language, that the degree of proof shall depend on the relation 
of a partic ular “job to security. 

I would not think that a standard such as that in this bill is proper. 
This seems to me far too loose— 
reasonable ground to betieve that they may engage in sabotage, espionage, or other 
subversive acts. 

Senator Bur ier. Isn’t that substantially the same thing as the 
Magnuson bill that has been in force for 5 years 

Mr. Harris. I don’t know. It is the oacilils actually of the 
Internal bill, it seems to me. 

Mr. Arens. Of the Internal Security Act? 

Mr. Harris. I don’t know what the language of the Magnuson bill 
is. As I say, that bill was put through with the concurrence of the 
industry and the unions, and on an understanding that it would have 
this tripartite operation, and our unions have thought that it worked 
quite fairly. 

Mr. Arens. What standard would vou suggest as a substitute for 
this standard of the bill? 

Mr. Harris. I would say on that we would certainly prefer that 
tvpe of tripartite board where the employer has a representative on 
the board, where the union has, and where the Government has. 
Now, under the Magnuson Act the final decision rests with the Com- 
mandant of the Coast Guard. 

Mr. Arens. Then, vou would be making FBI reports available to 
nongovernmental or nonintelligence pe ople: i is that correct? 

Mr. Harris. They would have to be cle sared; that is what is done 
under the Magnuson Act. 

Mr. Arrens. I don’t believe I make my question clear, Mr. Harris. 
If vou had a board pass on these cases, on which board would be 
representatives of organized labor and representatives of the employ- 
ers, you would then have to make your FBI reports available to 
nongovernmental people; would you not? 

Mr. Harris. Yes. 

And at that point the nature of your FBI report would be changed 
under our suggestions so that the only unidentified informants quoted 
in an FBI report would be FBI agents or people that they are in 
touch with. 

Senator BurLer. How about a valued source of information that 
they have been protecting over the years? 

Mr. Harris. I say that they would continue to be unidentified. 

Senator Butter. But they are not FBI agents. 

Mr. Harris. No. 

Senator Burter. The source of information is not the FBI agent. 

Mr. Harris. Either an agent or an undercover person that they are 
regularly in touch with and are getting information from, I classify 
those as FBI agents, too. 

Take Mr. Philbrick in the days when he was in steady a ‘+h with 
the FBI. I don’t mean to distinguish between him and a regular 
agent of the Bureau. 








B 


n 


we 


d 
d 


in 


it. 
re 


fy 


th 
ar 


DEFENSE FACILITIES PROTECTION ACT 67 


Mr. Arens. What standard do vou suggest here as a substitution? 
The bill is going to bar now from defense facilities people as to whom 
there is reasonable ground to believe they may engage in sabotage, 
espionage, or other subversive acts. 

Mr. Harris. Reasonable grounds to believe, say, they are members 
of the Communist conspiracy, something of that sort. It would have 
to be worked out pretty carefully. 

But at your hearing, Senator Butler, the FBI report, the only 
unidentified informants would be what we might call professionals, or 
these amateurs who regularly aid the FBI. 

The neighbor, the ex-wife, [ assume that the FBI would continue to 
interview them, but their names would not be kept secret. As to 
them, that would be simply used as a sort of 

Senator Burter. Mr. Harris, as a matter of fact, we don’t have any 
right to make them turn those files over; do we? It is an independent 
branch of the Government. I don’t think the Congress could make 
them do it. 

As a matter of fact, we haven’t been successful in making them do it 
for vears. I don’t know that we could do it or not, even if we wanted 
to. 

Mr. Harris. We are getting into a different subject. 

Senator Burter. I know that. 

Mr. Harris. They do turn the files over to these boards. 

I take it, they turn them even over to the tripartite boards under 
the Magnuson Act. I know that the people who sit on those boards 
all had to be carefully cleared, which took quite a long period. 

Senator Burier. Is there anything else now? I| think we have 
gotten it pretty well in mind. 

Mr. Harris. The only final comment I want to make is that the 
Department of Justice has come around here with some rather loose 
assurances that the program is constitutional. I don’t think they 
have told you accurately just what the situation on that is. 

Now, the fact is that there was a case here in the District of Colum- 
bia, called Bailey v. Richardson, 3 or 4 vears ago, on the constitu- 
tionality of the loyalty program as applied to Government employees. 

The court of appeals upheld the program by a vote of 2 to 1. It 
went to the Supreme Court, which divided evenly, 4 to 4, on the 
question of the constitutionality of the program. 

This is as applies to Government employees, not to industrial 
workers. The issue has been reargued before the Court about 2 
weeks ago. 

It thus would appear just on the basis of the even split of the 
Court in the Bailey case, that it is very doubtful whether this program 
is due process as regards Government employees. 

Now, the main argument that the Department of Justice has put 
forward in the Supreme Court when it tries to argue that its program 
is valid for Government employees is, to put it very simply, that 
Government employees have no rights. 

Senator JENNER. A privilege. 

Mr. Harris. They say it is a privilege; that Government employees 
have no constitutional right to any sort of hearing or to any type of 
treatment except as Congress, by statute, gives them the right. 
This is the language of the Government’s brief on its two main 
headings. 
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Senator BurLer. What page are you reading from? 
Mr. Harris. Page 12. They argue first: 
The appointment and removal of Government employees is a matter of Execu- 


tive discretion which is subject to judicial review only if it complies with applicable 
statutes or regulations. 


Heading B; they say: 


The procedural requirements of the fifth amendment are inapplicable to the 
removal of Government employees. 

This main argument by which the Government has tried to uphold 
the loyalty program doesn’t seem applicable to this type of program 
for industrial workers at all. So far at least nobody has ever sug- 
gested that ordinary American workers have no constitutional rights 
and that they can be thrown out of a job without any sort of fair 
hearing. 

So it seems to me that there is a considerable likelihood that the 
present program is invalid, that the program which this bill con- 
templates would be invalid. 

Mr. Arrens. You mean, the Government of the United States just 
wouldn’t have power under the Constitution to say to a potential 
spy, saboteur, espionage agent, ‘““You can’t go on a defense facility.’’? 

Mr. Harris. Here we go again. 

Senator JENNER. I think your argument is not without proof that 
he was that; isn’t that correct? 

Mr. Harris. Not without a fair hearing; ves. 

Senator Burter. Well, in this, Governor Brucker thought this 
was due process and accorded a fair hearing. He had notice of the 
charge against him, and a fair hearing, and in the opinion of Governor 
Brucker and also in the opinion of Mr. Tompkius, it was due process. 

Mr. Harris. I simply suggest to you, Senator, that when the 
Supreme Court is divided 4 to 4 on a program as to Government 
emplovees, which is far easier to uphold constitutionally than this one, 
that there is plenty of doubt about this. 

Senator Buriter. I didn’t draw the comparison for the sake of 
showing there wasn’t a doubt. I just drew the comparison for the 
sake of showing there was this difference of opinion. 

Senator JENNER. Mr. Chairman, we hear constantly you have got 
to have legal proof. I don’t know how we are going to get at this 
problem, but we are dealing here with a worldwide conspiracy that 
is out to destroy and overthrow our country. 

Now, sometimes the only way a doctor can ever get legal proof of 
what a person died of is to perform an autopsy. Our problem is to 
get some kind of proof before our country is dead. 

Senator Butter. Right. 

Senator Jenner. It is awfully easy to yell and to take the Constitu- 
tion to prove that you have got to have legal proof, but I am afraid 
before you get legal proof of an underground conspiracy that is 
dedicated to the overthrow and destruction of our country, your 
country is going to be gone first before you ever get the proof, because 
you are dealing with a conspiracy, and the conspirators don’t sit down 
and leave their tracks. 

They don’t make affidavits. They hide, they are underground. 
They don’t have cards, they don’t even use mails any more. They 
don’t have cell meetings, and that is what this committee and this 
Congress is confronted with. That is the crux of it. 
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Your position is the legal constitutional position. Our problem is, 
how are we going to deal with a conspiracy under the legal constitu- 
tional setup. 

Senator Butter. Had you any further questions, Senator Jenner? 

Senator Jenner. No; I haven't. 

Senator Butter. Any further testimony, Mr. Harris? 

Mr. Harris. No. 

Senator BuTLER. Thank vou very much for coming out. 

We will recess until 2 o’clock, right in this room. 

(Whereupon, at 12:30 p. m., the subcommittee recessed to. re- 
convene at 2 p. m. of the same day.) 


AFTERNOON SESSION 


Senator Burter. The meeting will come to order. 

Mr. Mason, we have a custom in this committee, that all witnesses 
are SWOrn. 

Do you in the presence of Almighty God solemnly promise and 
declare the evidence that you shall give to this Task Force of the 
Internal Security Subcommittee of the Judici itary Committee of the 
United States Senate is the truth, the whole truth, and nothing but 
the truth? 

Mr. Mason. I do. 


TESTIMONY OF WALTER J. MASON, NATIONAL LEGISLATIVE 
COMMITTEE, AMERICAN FEDERATION OF LABOR 


Mr. Mason. Mr. Chairman, my name is Walter J. Mason, member 
of the national legislative committee of the American Federation of 
Labor. 

I appreciate this opportunity to present the views of the American 
Federation of Labor on this vital matter. 

The measure which this committee is considering deals with the 
problem of the internal security of the United States. It raises very 
fundamental problems affecting the lives of all Americans. 

At the outset it might be well for me to indicate the general philos- 
ophy of the American Federation of Labor in approaching the issues 
raised by the proposed legislation. We believe that there no longer 
can be any doubt that the Soviet Union and international communism 
are directing their every action toward one goal: the conquest of the 
entire free world. We cannot close our eves to the fact that in working 
toward this goal, Communists operate as much or more by concealed 
subversion than the ‘y do by open conversion. 

All America must be alert to the dangers that are ever present from 
the Communist organization. 

On the other hand, our attitude in dealing with the Communist 
threat must be one of sober confidence, not undue alarm. We must 
bear in mind that the number of Communist Party members is rela- 
tively small and has been declining with each passing year. The 
attitude of the American people in the year 1955 is a far ery from the 

“united front” days of the 1930’s and 1940’s when so many more 
people were easily fooled by C ommunist propaganda. 

The problem facing America today is to realistically assess the dan- 
ger from communism, to provide the necessary legislative enactments 
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to deal with this question, and to make certain that the laws are 
properly administered so that in good conscience they do not infringe 
the basic liberties of our people. 

During the past few years, Congress has passed a number of 
measures to protect the national security. On the statute books 
today, for example, is the Smith Act, the Internal Security Act of 
1950, and the Communist Control Act of 1954. 

In addition, the Government has established specific programs to 
make certain that its employees and the employees of defense con- 
tractors meet established standards of security. It should be noted 
that a number of these programs have been sharply criticized. The 
serious charge has been made that in at least a number of cases these 
programs have seriously disregarded the rights and liberties of Amer- 
ican citizens, have caused untold anguish as a result of prolonged 
administrative proceedings, and have allowed insufficiently trained 
security officers excessive authority in passing judgment on individual 
employ ees. 

Partly in response to the criticism, the Government’s own security 
program has been revamped several times in the past few vears. 
The industrial security program of the Department of Defense which 
applies the same security criteria to employees of defense contractors 
has been completely revised only a month ago. In addition, a 
separate statute (Public Law 679, 8lst Cong.) sets up a different 
administrative arrangement to handle security questions on vessels 
and waterfront facilities. 

Unions affiliated with the American Federation of Labor who have 
regular contact with both the Government’s security system and the 
Defense Department’s industrial security program feel that these 
programs can be vastly improved. Maritime unions affiliated with 
the A. F. of L. are generally satisfied with the operation of the program 
under Public Law 679. 

Because the particular problems which our affiliates have faced 
under these security programs have been reinforced by the criticisms 
voiced by many prominent individuals in public life, we believe that 
the time has come for a searching reevaluation of our existing security 
programs. We believe that a halt should be called on new security 
legislation and that a Presidential commission should be established 
to conduct a thorough investigation and to make appropriate recom- 
mendations regarding problems of legislation and administration 
affecting the internal security of the United States. 

We have testified in support of Senate Joint Resolution 21: intro- 
duced by Senator Humphrey (with Senator Stennis as cosponsor) to 
establish such a commission. We believe that such a committee of 
outstanding citizens would be the most effective way to provide this 
Nation with a competent assessment of present legislation and with 
valuable recommendations regarding the administration of existing 
programs as well as the formulation of any new programs that might 
be needed. 

The administration-sponsored bill now before this committee, S. 681, 
is designed to provide for the protection of defense facilities by denying 
access to these facilities:‘to those who might utilize this opportunity to 
injure the security of the United States. 

This bill is identical with that passed last year by the Senate on 
which no action was taken in the House of Representatives. 
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The American Federation of Labor recognizes the arguments that 
have been advanced in behalf of this legislation. We understand that 
although the Federal Government at the present time does have the 
authority to exclude possible subversives from defense industries, 
authority is not available to deny possible subversives access to such 
important facilities as power stations, railroad or other transportation 
and public-utility operations. 

While we recognize the argument in behalf of this legislation, we 
believe after careful examination that this bill is open to a number of 
serious objections. The most important of these are the following: 





1. LACK OF ADEQUATE REVIEW PROCEDURE 

The bill includes a provision that any individual denied access to a 
defense facility is entitled to receive a public hearing on the charges 
which have been made against him. However, no provision is made 
for any appeal from the findings resulting from the public hearing 
either through judicial review or by a system of appeals boards. 

In our opinion, it is essential that any Government policy which 
deprives individuals of employment embody an appropriate impar- 
tial appeals procedure. We believe that the best solution to this 
problem would be the establishment of tripartite appeal boards con- 
sisting of representatives of labor, management, and the public, to 
which appeals could be made from the decision of the hearing tri- 
bunal. In any industrial security procedure, a tripartite appeals 
board is the only method to safeguard effectively the rights of per- 
sons concerned. 

I might say that this provision is in the Magnuson Act, Public 
Law 679. 

Senator Butter. Mr. Mason, if I may interrupt just a moment. 

Mr. Mason. Yes. 

Senator Butter. The bill expressly states that appeal procedures 
are permissible, in the following language 

* * * if administrative proceedings are provided by the rules or regulations 
for review of any such determination they shall be promptly determined. 

0, the bill does recognize the possibility of an appeal. It does not 
provide for it specifically, but it does contemplate that there will be 
an appeals board. 

Mr. Mason. But don’t you think that legislation as important 
and as vital to the American people as this proposal should spell it 
out in the bill. 

Senator BurLter. Well, I have no doubt that there will be such a 
body set up to review these cases; but the point is well taken, that 
there is no specific authorization for such an appeal panel in the bill 
itself, but the bill does recognize that if the right is given bv the 
regulations established under the bill that the appeal would be promptly 
heard. 

Mr. Mason. Did you have in mind tripartite appeal panels? 

Senator Burter. I do not have anything in mind, Mr. Mason, 
because I do not know what the Department’s thinking is on that. 

Mr. Mason. Well, under the Magnuson Act, the appeals procedure 
has imposed quite a lot of expense on the individual. 

Senator ButLer. But is it not true that the Magnuson Act does not 
provide there shall be any appeal, either, but it was set up? 
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Mr. Mason. That is correct, it was set up by the representatives of 
industry, labor and the Coast Guard. 

Senator Bur.ter. That is right, but does the bill itself specifically 
provide for appeal? 

Mr. Mason. I do not know whether it does or not. 

Senator Buriter. I do not have it before me, and I do not know 
either. 

Mr. Mason. But even if there is an appeals procedure I believe 
that something should be written into the law, that where the indi- 
vidual would appeal a decision that he would be provided with legal 
counsel without cost. Because, I know of some cases under the 
Magnuson Act where the individual has had his case heard in Chicago 
and then had to come here to W ashington to appeal his case to the 
Board. He had to hire legal counsel and also pay the transportation 
costs back and forth, which is too much for most individuals to even 
undertake. I believe there should be something in the law to take 
care of this particular matter. 

The second point is the lack of adequate standards and definitions. 
The bill is woefully lacking in establishing proper definitions and 
standards to guide the administration of the program. 

For example, the most critical language in the bill (sec. 3a) states 
as follows: 

The President is authorized to institute such measures and issue such rules and 
regulations as may be necessary to bar from access to any defense facility or 
facilities individuals as to whom there is reasonable ground to believe they may 
engage in sabotage, espionage, or other subversive acts. 

The critical phrases in this language are “defense facility or facili- 
ties’? and ‘‘reasonable ground.’’ Section 3 (d) of the law does define 
the term “‘defense facility’? but only to say that 1t— 
shall have the same meaning as it has under title I of the Internal Security Act 
of 1950. 

This law in turn simply states that a defense facility should mean any 
“facility designated and proclaimed by the Secretary of Defense.’”’ No 
criteria or standards are included to guide the Secretary in preparing 
this list. 

Senator Burter. Well, do you not think that would be manifestly 
impossible; do you not think that the S Secretary of Defense is better 
qualified to know what a defense facility is, rather than the Congress? 

Mr. Mason. Well, he has not done so as vet. 

Senator BurLer. He has no reason to do so. 

Mr. Mason. Under Section 5 (b) of the act, he is supposed to 
designate and proclaim a list of defense facilities. 

Senator BurLer. Which he is going to do and promptly do as soon 
as the Supreme Court decides the pending case, I guess, and he may 
do it before that, but certainly he will do it when there is some useful- 
ness in doing it. 

Up to now, there is no reason to do it, because why publish a list of 
defense facilities when there is no law under which you could get any- 
body? 

Mr. Mason. Well, I believe that a defense facility should be limited 
to plants producing goods which are essential to the defense of the 
United States or plants where information of a secret and vital nature 
concerning matters pertaining to the defense of the United States—— 
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Senator BurLer. But a plant producing such goods today as that 
tomorrow might be a most vital defense plant, and this is to prevent 
blowing up of our facilities or the destruction of facilities that we will 
need in time of war. That is the whole purpose of it. 

A plant might be manufacturing some perfectly harmless object 
today and tomorrow vou have got machines down there and an 
assembly line producing for defense, and you have got to protect 
those plants. 

Mr. Mason. Well, don’t you agree with me that the vagueness of 
this language is probably ‘responsible for the Secretary “of Labor 
having not vet complied with the direction in section 5 (b) of the 
Internal Security Act. 

Senator BurLeR. You mean the Secretary of Defense. 

Mr. Mason. Yes, the Secretary of Defense as vet has not compiled 
a list of the defense facilities? 

Senator BuTtLeR. No, because as Governor Brucker said in his 
testimony last Friday, it was his purpose to publish such a list and he 
would give instructions that such a list be published as soon as section 
5 of the Internal Security Act has been held to be valid and constitu- 
tional, and then you will have real action under that provision. 

Pending that, we need this sort of legislation and even after that we 
need it, because we do not have any legislation now that goes to kee ‘p- 
ing individual saboteurs out of our defense plants. That is the 
purpose of the bill. 

Mr. Mason. Well, we do not question that there may be a need for 
additional legislation. 

Senator Bur._er. Yes. 

Mr. Mason. However, we believe that it should be explored a little 
more. 

Senator Buriter. Well, of course, last year, when I was in control 
of the Subversives Control Act of 1954, the argument was made last 
vear by Senator Magnuson to substitute for my bill a resolution such 
as Senate Joint Resolution 21 that you referred to in your testimony, 
and that was badly beaten on the floor of the Senate, and so I would 
say that the Senate did not feel that we needed any more investigating. 

We have been engaged in this committee on questions in connec- 
tion with internal security since 1950. We have very extensive and 
voluminous files, and I think that we know more than any Presi- 
dential commission will ever know about what is good and proper for 
the internal security of this country. 

I think it would be a mistake to turn over a function of the Congress. 
We are the people charged with the internal security. We are the 
people charged with what the policy of the Government shall be 
connection with internal security and we would be abdicating our 
duties if we turned that matter over to any Presidential commission. 

Mr. Mason. No; the Presidential commission would issue rec- 
ommendations which would then be considered by Congress. 

Senator Butter. And that is exactly the function of this committee, 
to study and investigate the field of subversives and issue recommen- 
dations to Congress for passage; that is what the committee was 
created for. 

Mr. Mason. But is it not better, in a matter as vital as this, that 
the parties directly concerned both labor and management sit down 
and—— 
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Senator Burter. That is what we are doing here—— 

Mr. Mason. No; that is not so. You have to recognize, partic- 
ularly in the American Federation of Labor, we have 50,000 union 
contracts which cover. hours, wages, and working conditions. The 
employers, I am sure, who are party to these contracts would rather 
sit down with us and work out a procedure which would not conflict 
or in any way violate agreements that had already been entered into. 

Senator Butter. Do you think that this would in any way violate 
those agreements? 

Mr. Mason. It could be very easily abused so as to violate agree- 
ments, as I will point out later. 

Senator Butter. Well, that is what we want to hear and, of course, 
I do not mean to say that you could not get some good from doing it 
that way, but certainly this is, it seems to me, the sole responsibility 
of the Congress and of this committee to hold hearings and to make 
definite recommendations to the Senate as to what it should do. 

Mr. Mason. And all we ask is that we can be of some help to you. 

Senator BurLer. That is right. 

Mr. Mason. In working out a fair and proper procedure. 

Senator Butter. Well, we would like to hear you, and your views 
will be given due weight. 

Mr. Mason. The vagueness of the language is probably one reason 
why the Secretary of Defense has not yet complied with the direction 
in section 5 (b) of the Internal Security Act of 1950 to “designate and 
proclaim”’ a list of defense facilities. 

With regard to the phrase ‘‘reasonable ground” on which the entire 
basis for denial of access rests, the bill contains absolutely no guidance 
to those administering the program. Practically any minor defect of 
character could therefore become sufficient reason for depriving any 
individual of his employment. There is no indication, for example, 
whether grounds of “‘suitability”’ are to be considered as well as grounds 
of ‘‘security.”’ 

There is no indication whether the criteria in this program are to 
be as broad and far-reaching as the criteria now employed in the Gov- 
ernment’s security program. It would be folly to approve legislation 
of this sort without adequate standards on such a crucial issue affect- 
ing basic rights of the individual. 


3. LACK OF PROCEDURAL SAFEGUARDS 


The bill states in the broadest terms that— 


the President is authorized to institute such measures and issue such rules and 
regulations as may be necessary— 
to carry out the objective in the bill. 

Under this grant of authority, it would be possible, for example, 
for the President or his agent to prescribe rules and regulations govern- 
ing the barring of individuals in defense plants, giving the foremen in 
the plant or other supervisory officials the responsibility for judging 
whether a person shall be summarily barred. The law should estab- 
lish clear safeguards against gross procedural abuses of this kind. 

Now, that is one of our real objections, that where we give the 
President this authority without a designated particular agency to 
handle it with proper safeguards in it so that this authority is not 
turned over to a foreman or management in particular establish- 
ments, as it was handled in most cases, I believe, during the last war. 
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4. DENIAL OF ACCESS WITHOUT A HEARING 


There is wide opportunity for grave abuse under the provision 
which allows the Government to— 


bar summarily any individual from access to any defense facility. 


Even in extreme cases, it would be preferable to provide for some 
type of preliminary hearing in which the accused can at least be 
informed of the charges against him and given an opportunity to 
answer them before he can be barred from any defense facility. 

Senator Butter. Why do you say that, Mr. Mason? The act 
provides that if they are wrong, they pay him, the Government of 
the United States pays him. 

Mr. Mason. But, don’t you think——. 

Senator Butter. The act says: 

In the event that the summary bar against such individual is removed as a 
result of any proceeding, the individual shall be compensated by the United 
States solely for his loss of earnings in or in connection with any defense fac ility 
during the period he was so barred. 

He gets paid. 

Now, if the Government of the United States, the Defense Depart- 
ment, and the Department of Justice feel that a man should not be 
in a defense plant because he is likely to commit an act of sabotage, 
I think he should be removed immediately and given no opportunity, 
to still be in his employment while being heard. 

If we are wrong, we pay him, the Government of the United States 
assumes that obligation, but the man that they have doubt about, 
the man that they believe is likely to commit an act of sabotage, is 
removed from the facility where he could commit that act. 

Mr. Mason. Yes, but why expose an individual to embarrassment 
and then find out later that you made a mistake? Why not have a 
hearing at the beginning? 

Senator Burter. Well, if that were the case, we would never 
indict anybody, and then try them, because a lot of people are indicted 
and tried and found innocent. 

Where a reasonable ground exists—you are dealing now with the 
internal security of the whole country, and every body. is interested in 
that, and if the two Departments of the Government, the FBI or the 
Department of Defense and the Department of Justice believe that 
a person is liable to commit an act of sabotage, certainly, Mr. Mason, 
vou would not want him in a defense plant, and I do not want it, 
either. 

Mr. Mason. I do not want him in there either, but— 

Senator Butter. And the quicker you remove him, the better, and 
if we are wrong then he gets his pay back and he is reinstated and 
nobody is hurt. 

Mr. Arens. Let me ask you: Which is the most serious mistake, 
Mr. Mason, in your opinion—to have the Government make a 
mistake temporarily by removing some individual who would not 
commit sabotage and thereby create arbitrarily a minor injury 
temporarily in that case, or commit the mistake against the internal 
security of the country and allow him to stay there, leave him in 
there with an opportunity to blow up the plant? 

Mr. Mason. Well, I do not know the answer, but I believe in 
protecting the rights of each individual under the Constitution, and 
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I do not think that he should be removed until he has had a fair trial. 
I believe that a grave injustice could be done to an individual under 
the procedure provided for in this bill. 

Senator Burter. Well, that might be all right in a criminal case, 
but this is not a criminal case, this is taternal security of the country, 
and when you have a plant laying in ashes, it does not do you very 
much good to say, “Well, we have. given this fellow a fair trial but we 
haven’t a plant.” 

Mr. Mason. Well, as I stated before, we recognize the problems, 
and that is one reason why we recommend a Presidential Commission 
which will be composed of labor representatives, management repre- 
sentatives, and representatives of the public. 

Senator Burter. Well, Mr. Mason, do you feel that a Presidential 
Commission could get any more information on this subject than the 
Senate of the United States could get? 

Mr. Mason. I think so. 

Senator BurLer. How could they get it? We have access to all of 
the information that they ever could get, and much more. No 
Presidential Commission could possibly have access to the information 
we have. 

Mr. Mason. I think that both management and representatives 
of labor could probably work out a procedure to minimize this 
problem 

Senator Burter. This is not aa individual problem, it is a problem 
of the Government of the United States to protect its own survival; 
it is to protect all of the people, not a member of labor but all the 
people of the United States. 

Mr. Mason. Yes. 

But I am talking about an individual that may be unjustly accused, 
and I think the best way to handle it 

Senator Burter. Mr. Mason, if he is unjustly accused, and he is 
then reinstated with all of his back pay, bow is he hurt? 

Mr. Mason. He is still subject to suspicion. 

Senator Burter. Well, I do not see how he could be; he has gotten 
every clearance, he is tried and he is reinstated and he gets his back 
pay. Ido not think he could be subject to any suspicion; I think it 
would be just the reverse of that. 

Mr. Mason. Well, not only himself, but his family would suffer, 
and I believe it would be very unfair, unless we work out a proper 
procedure 

Senator Burter. Well, he momentarily may be subject to some 
embarrassment, but, of course, we all have these things. 

Mr. Mason. Well, of course, that is one of the problems. I think 
both labor and management could work out a procedure which would 
protect the individual in a case of that kind. 

Mr. Arens. Would you then, Mr. Mason, favor legislation which 
would encompass these elements that you have spoken of, or are you 
adamant in your position against this bill and any comparable 
measure? 

Mr. Mason. No. We still believe there may be need for additional 
security measures. The Internal Security Act of 1950 probably 

cannot handle all of the problems in its present form. 


Mr. Anens. But would you accept the principle of this bill if this 
procedure—— 
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Mr. Mason. This bill is written too broadly 

Senator But.Ler. It is not so broad as the Magnuson Act, which 
was in existence since 1950. 

Mr. Mason. Well, you have a different situation there. 

Senator BuTrLer. Only procedural. 

Mr. Mason. As far as most American Federation of Labor unions 
are concerned, they bar Communists from membership. Our people 
are not involved. I believe, however, that they are in a much better 
position to detect Communists than ‘the FBI, because if they have 
any suspicion at all of them, they cannot become a member of our 
organization, and it has been that way for a long time. We have no 
problem at all. 

Now, in the case of the individual himself, the FBI may receive 
wrong information, but the individual has to pay all of the expense of 
bringing his case to an appeals board. And then, if it is found that 
the information received by the FBI is not correct, he is reinstated. 
I don’t think that the individual should have to pay all of the expense 
himself. 

Mr. Arens. How do you do it when you throw someone out of the 
American Federation of Labor, because, as you say, you suspect him 
of being a Communist; what is your procedure there? 

Mr. Mason. The American Federation of Labor is a federation of 
craft unions affiliated with the American Federation of Labor. 

We do not have any autonomy over international unions; the only 
rule we have is that no international union can send a delegate to an 
A. F. of L. convention that is a Communist, because then the American 


Federation of Labor will not seat him as a delegate. 
Mr. Arens. How do you proceed if someone suggests that a man 


may be a Communist? 

Mr. Mason. At the convention? 

Mr. Arens. Yes. 

Mr. Mason. It has never happened, as far as I know, so, to be 
honest with you, I don’t know what the procedure would be. 

Senator Burter. How about all of the people in the 12 or 13 CLO 
unions that were thrown out and branded as Communists, and most 
of whom were not—that is a poner ‘Yr situation than here. 

Mr. Mason. Well, 1 cannot speak for the CLO. 

Mr. Arens. I understood you to say a while ago that in the con- 
stitution of the affiliated labor organizations which compose the 
American Federation of Labor, they bar Communists from member- 
ship. Is that correct? 

Mr. Mason. The Seafarers do. 

Mr. Argens. How do the Seafarers proceed to eject a person who is 
alleged to be a Communist? What are the processes? 

Mr. Mason. Well, I think the members of our organization working 
side by side with the employees in a particular establishment, can 
very easily detect a Communist. 

Mr. Arrens. Do they have a hearing? 

Mr. Mason. They become better acquainted and informed of the 
activities of the individuals that work alongside them, than anybody 
on the outside 

Mr. Argens. Do they have a hearing? 

Mr. Mason. Oh, yes; they always have proper hearings, surely. 

Mr. Arens. Do they pay the expense of counsel for the worker? 
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Mr. Mason. Well, there would be no need for it. He would be 
represented, | mean. 

Mr. Arens. Well, who represents him? 

Mr. Mason. I don’t know what type of a trial board they have 
but in most cases they don’t need counsel; I mean, they select a trial 
board within the members of the organization, which I am sure is 
not going to discriminate or be prejudiced against the individual, and 
they listen to the evidence and make the decision. 

And I might say, again, I think that the Taft-Hartley Act has 
done more to hamper labor unions from taking care of this particular 
problem than any law that we have on the statute books. 

I think that if the Taft-Hartley Act was amended, that there would 
not be any need for legislation of this kind, as far as the American 
Federation of Labor is concerned. 

Under the Taft-Hartley Act and under its union security provision, 
we cannot force an employer to discharge an individual because he 
is a Communist. The only reason that we have is nonpayment of 
dues, even when we know an individual is a Communist and we expel 
him from our organization, he can still work in this establishment. 

Mr. Arens. Yes. 

And under this 8. 681, if he could be established to be a Com- 
munist, the Government could bar him from a defense plant, could 
it not? | 

Mr. Mason. Yes, but don’t you think it could be handled a lot 
easier by amending the Taft-Hartley Act, so that the unions them- 
selves could do this? 

Mr. Arens. I don’t know about under the Taft-Hartley Act, but 
I suggest to you that the American Federation of Labor do not have 
access to the security reports of this Government, and the confidential 
information that the FBI has—— 

Mr. Mason. Yes; but you take an individual working side by side 
in a plant with 500 or 600 or 5,000 employees, don’t you think they 
are better informed on individuals activities than the FBI or anybody 
else. 

Now, we just want to be able to help, and we cannot help by 
legislation of this kind. 

Senator Burier. Well, you can help, Mr. Mason; all you have got 
to do is to pick up your telephone and tell the FBI what you know, 
vou do not have to have a whole system of dispensing security through 
a whole labor organization, all you have to do is to call the FBI. 

Mr. Mason. As I said before, a procedure could be worked out if 
we could sit down with management and work out a procedure 
which would not interfere with any union contracts. We should 
have that opportunity before passing legislation of this kind. 

Mr. Arens. Well, your plan, of course, Mr. Mason, would not 
encompass facilities in which there were no labor contracts, such as 
public utilities of a city, say, the waterworks of Kansas City, Mo. 

Mr. Mason. Well, we have contracts in these plants. 

Mr. Arens. Sir? 

Mr. Mason. We have contracts in these plants. 

Mr. Arens. I mean, there are some where you would not have 
isn’t that correct? 

Mr. Mason. Very few. 








—_— me Se CUTS 


DEFENSE FACILITIES PROTECTION ACT 79 


Now, our No. 5 objection is that the penalties are too broadly 
applied. As the bill now reads, it is a felony to 


violate any rule, regulation or order issued pursuant to the act. 


Presumably, it is the purpose of this provision to insure compliance 
with a final order of disbarment. According to the language of the 
bill, however, it may be possible to apply this harsh penalty to 
noncompliance with any intermediary order or a minor procedural 
infraction of the regulations. 

In light of these comments, we ask this committee to withhold its 
approval of S. 681. We believe that sound public policy requires that 
before this legislation is approved, an impartial commission of out- 
standing public-spirited citizens review the current status of internal 
security legislation. By proceeding in this manner, the Nation can 
both provide effectively against possible subversives and at the same 
time protect the individual liberties of its citizens. 

Mr. Arens. Do you have any suggested amendments, specific 
language, any,place in the bill on ‘these points you made? 

Mr. Mason. No. To be honest, I don’t think we know the answers 
ourselves as to the procedures which should be followed. We have to 
sit down and work out with management something workable to the 
parties directly concerned. Now, on that particular section 4, there 
is another part—— 

Mr. Arens. How is management or labor going to know what is in 
the secret FBI files with respect to a particular saboteur? 

Mr. Mason. During World War II, FBI files were right in these 
establishments on each individual that worked in that particular 
establishment. 

Senator Butter. Maybe a report was, but certainly not the files. 

Mr. Mason. Yes; I mean a report was on each individual. I would 
like to read that section 4: 

Whoever willfully violates any rules, regulation, or order issued pursuant to 
the provisions of this act, or knowingly obstructs or interferes with the exercise of 
any power conferred by this act shall, upon conviction thereof, be punished by a 


fine of not more than $10,000 or by imprisonment for not more than 5 years, or 
both. 


Now, what do you mean by “knowingly obstructs or interferes? 
Who is going to interpret that? Would that mean a labor representa- 
tive that tried to protect an individual member of his organization, 
would be interfering with this law? 

Senator Butter. Well, everybody knows that language; it has been 
passed on many times by the courts. 

Mr. Mason. Well, let us write the language right, this time, so it 
won’t have to go to the courts to be decided. 

Senator Butter. Well, certainly the meaning of ‘“‘knowingly’’ is 
well defined. 

Mr. Mason. Well, “interfere’’—what do you mean by “‘interfere’’? 
Would a labor representative, who would handle a grievance with 
respect to a discharge of this kind be interfering with the law? With 
the defense facilities that we have throughout the country, and in 
establishments where we have, in some, 8,000 to 10,000 workers, to 
try to handle problems of this kind, the union representative probably 
would be handling more grievances and problems under this act than 
anything else, he would not have time to do anything else if the 
provisions of this act were abused. 
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Senator Burter. Well, would it come under the head of “griev- 
ance,’’ because the grievance would be to the Government of the 
United States, and certainly you would not take that up with the 
employers? 

Mr. Mason. Well, if he is a member of our organization and we 
feel that the Government has made a mistake —— 

Senator Burter. Would you go to the employer? 

Mr. Mason. We are only dutybound —sure. 

Mr. Arens. How would you know the Government made a mis- 
take? 

Mr. Mason. We would not know, we would have to investigate 
the individual ourselves. 

Mr. Arrens. How could you investigate? Here is a man, Mr. X, 
and the FBI has wialhaendiae information from people in the Commu- 
nist Party telling them that Mr. X is a potential saboteur or spy 
you folks do not know that. 

Mr. Mason. Well, we would want to know what the reasons are. 
And there is another feature of the act that we are not too happy about, 
that the informants 

Senator BurLer. Maybe what you are saying, it would not be a 
grievance, but the unions would be busily defending these people if 
they are interested 

Mr. Mason. We would only defend if we think it is right. 

Senator Butter. Well, I mean, if you are interested, you would 
defend this type of case, but it would not have anything to do = 
management, it would not be a grievance, you w ould have to appea 
before this board that heard these cases and see that the man sist 
justice. Is that not what vou mean? 

Mr. Mason. Well, it would depend on who is the agent that makes 
the decision that this individual is a potential saboteur. 

Senator BurLter. Well, I imagine that would be made, certainly, 
by the Department of Defense, and then he would be given a notice 
of the charge against him, a notice to appear on a certain day before a 
certain board in the ‘city of Washington or elsewhere, and there he 
would be accorded a hearing, I guess that is the way it would work. 

Mr. Mason. Well, we do not know. I mean, we are just guessing 
how this law is going to be administered. 

Senator Butter. We do know this: he is going to have charges, a 
notice of charges, and he is going to have a hearing, you do not have 
to say where the hearing will “be held, but you know he is going to have 
one and he is going to have the charges—so, what more could you 
want? 

Mr. Mason. The Department of Defense could not handle a prob- 
lem of this kind. 

Mr. Arens. You are not suggesting that there should be disclosed 
to the accused in this proceeding, are you contemplating disclosing all 
the evidence that the intelligence agencies have in their secret files? 

Mr. Mason. 1 don’t think the agencies themselves should be the 
ones to decide whether or not this information should be made public. 

Mr. Arens. Who should decide that, in your judgment? 

Mr. Mason. Some kind of a board. I don’t think the agency itself 
should do that. Maybe the FBI file should be confidential, but 
outside informers—I think it would be very unfair to keep their 
information confidential, unless it was such evidence that could not be 
divulged. 
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Mr. Arens. Who is going to make that determination whether o1 
not it should be or should not be divulged? 

Mr. Mason. Any other board, or even the courts could decide. 

Mr. AreEns. How is the court going to decide? 

Mr. Mason. But 1 don’t think the agency itself should decide. 

Mr. Arens. But, don’t you feel in this cold war period, which is 
bordering almost every month on an international emergency as the 
international situation deteriorates, that we have got, someplace along 
the line, to say that we are going to trust the Department of Justice 
in a defined area to make an ascertainment of who should or should 
not be permitted into a defense facility on the basis of secret reports? 

Mr. Mason. Well, I think the individual is entitled to know what 
the reasons for his discharge in those reports are. 

Mr. Arens. You think the individual himself is entitled to see 
the FBI 

Mr. Mason. Not the FBI, outside informers who turned over this 
information, because we had experience in the past where by open 
admission some of these informers have retracted their statements. 

Mr. Arens. Well, let us test that. Here is a man upon whom the 
FBI has a file 6 inches or a foot thick, and he is in a defense plant or 
trving to get in, and the information indicates he would likely engage 
in sabotage or espionage—well, we are going to assume that as a fact 
in this case, if vou please, Mr. Mason. 

That man is brought before a board under the provisions of this 
act to get an ascertainment as to whether or not he should be per- 
manently barred from this defense facilitvy—-and we are going to 
assume this man now is a potential spy or a potential saboteur. 

Would you go as far as saying, or would you want to suggest that 
he should be permitted to know who are the informants, to know 
what the information is against him? 

Mr. Mason. I think that should be announced by the board 
maybe the court, not the agency that administers this act. IL think 
that is too much authority to be given to that particular agency. 

Senator Buruer. If the court finds that this particular procedure 
outlined in this act is due process, don’t you think that is enough 
protection to the individual? 

Mr. Mason. If the court decides it. 

Senator Burter. Well, if the court finds that it is due process 
and the lawyers in the Department of Defense and Department of 
Justice have testified that the procedure defined in this act is due 
process within the meaning of the Federal Constitution, well, if they 
are correct in their opinion, don’t you think the individual has been 
adequately protected? 

Mr. Mason. Not if he is not informed, I think, of his accuser 

Senator BurLer. You want to have the potential saboteur have 
greater protection under the Constitution than the ordinary citizen? 
If he is accorded due process, what more can you ask? 

Mr. Mason. Well, when a man goes to court in a trial, at least the 
accuser testifies against him. 

Senator Buriter. Well, this is not a criminal procedure —and those 
people say that the procedures outlined in this bill are due process 
within the meaning of the Constitution, and I believe that to be due 
process, and if that is correct, no individual is hurt, his constitutional 
rights are protected, and if that is not so, the courts will give due 
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process by throwing this bill out—but I know that the General Counsel 
for the Department of Defense has said it is due process and the 
Attorney General has said it is due process; Mr. Tompkins, Assistant 
Attorney General in charge of subversive activities, he says it is due 
process, and the Committee on the Judiciary of the Senate of the 
United States passed this bill last year and sent it to the floor of the 
Senate where it was passed, and you have some of the greatest con- 
stitutional lawyers sitting over there in the Senate, men who are 
certainly interested in protecting the individual’s rights, including 
the chairman of this subcommittee; I would not vote for any bill 
that I thought was unconstitutional for anything in the world—— 

Mr. Mason. Well, personally, not being a lawyer—— 

Senator Butter. I know, but it is a due process, the individual 
has got everything he is entitled to. 

Mr. Mason. If it does not infringe upon the civil liberties of the 
individual—— 

Senator Butter. It does not make any difference whether it 
infringes on his civil rights, if his constitutional rights are not vio- 
lated—civil liberties are certainly not outside of the Constitution of 
the United States, they have their protection in the Constitution, and 
if this procedure is constitutional, and I believe it is, then I say the 
individual has every right he is entitled to protected and he is 
given every right he is entitled to in the Constitution—wherein is the 
fault in the bill? 

Mr. Mason. Well, I think that the Attorney General in sponsoring a 
bill of this kind, and if they are interested in our national security, 
should also do something about getting legislation enacted to prevent 
say, 1 million or more wetbacks coming into this country each year, 
and not knowing how many of them are Communists. 

Senator Butter. Well, we are getting a little far afield, and we 
have this question every year on wetbacks, and we have been trying to 
keep wetbacks out of this country—I have heard so much about 
wetbacks—— 

Mr. Mason. Well, I think that is a more important problem today 
than what we are discussing here. 

Senator Burter. Well, I never heard of wetbacks getting into 
defense plants. They are more or less migratory labor, they come and 
they go back. Certainly, they are not desirable and we do not want 
them coming in, but that does not touch this problem. 

Mr. Mason. Well, how do you know whether they go into the 
agricultural field or defense plants? How do you know? They claim 
that there is a million and a half of them coming each year and—— 

Senator Burter. That is right. How many of them are in your 
union? 

Mr. Mason. We don’t know, but if we do find them 

Senator BuTLer. Well, you know if they are there. I will bet there 
are none. This just does not touch the problem. 

Mr. Mason. Well, they migrate into 26 States. 

Senator Burter. That is right, and we have done everything we 
can to keep them out, passed all sorts of laws 

Mr. Mason. You have not passed legislation to keep them out. 
I mean, you have considered laws, but nothing ever happened. 

I think the legislation proposed by Senator Watkins last year was 
the answer to this problem. 
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Senator Butter. I think it may be the answer on the wetback 
problem, but let us stay on this defense-facility problem. 

Mr. Mason. Well, we are talking about national security, and | 
think it is more important today to find an answer to that problem 
than a few Communists—— 

Senator BurLeR. Well, let us take them up one at atime. If you 
say we have not been successful in getting legislation, then let us get 
some legislation through that we can get through. 

Mr. Mason. I hope we can. 

Senator Burter. Mr. Arens, any further questions? 

Mr. Arens. No, sir. 

Our next witness is Mr. Al Hartnett, secretary-treasurer of the 
IUE-CIO. 

Do you have a prepared statement, Mr. Hartnett? 

Mr. Diamonp. Mr. Hartnett was unfortunately unable to appear. 
His testimony was scheduled to be presented by Mr. Carey, president 
of the IUE and suddenly he was summoned to New York, and he 
asked me to present the testimony prepared by him in his behalf. 

Senator Butter. In the form of a statement, or would you say it 
orally? 

Mr. Diamonp. I would like to give you a prepared statement and 
also deliver it to you, I think it would be— 

Mr. Arens. Identify yourself. 

Senator Butyer. If you are going to testify, we would like to swear 
you. It is a custom of this committee that you be sworn. 

Mr. Diamonp. I have no objection whatsoever to being sworn. 

Senator Butter. Do you solemnly promise and declare that the 
evidence you give before the Internal Security Subcommittee task 
force of the subcommittee of the Senate Committee on the Judiciary 
will be the truth, the whole truth and nothing but the truth? 

Mr. Diamonp. I do. 


TESTIMONY OF BERT DIAMOND, ASSISTANT GENERAL COUNSEL, 
INTERNATIONAL UNION OF ELECTRICAL, RADIO AND MACHINF 
WORKERS, CIO 


Senator BurLer. You want this incorporated into the record and 
you would like to make some remarks on your own behalf? 

Mr. Diamonp. Yes; I would like the statement to be incorporated 
in the record. It would not take much time for me to deliver it. | 
would appreciate the opportunity of doing so. 

Mr. Arens. Just so it will be clear on the record, I will ask you now 
to identify yourself specifically as to your title, or position with the 
IUE. 

Mr. Diamonp. Yes. Iam assistant general counsel for the Interna- 
tional Union of Electrical, Radio, and Machine Workers, CIO. 

Mr. James B. Carey is the president of International Union of 
Electrical, Radio, and Machine Workers, CIO, a labor organization 
representing over 400,000 workers in the electrical, radio, and machine 
industry. We appreciate the opportunity of appearing before this 
subcommittee to present the views of [UE—CIO in opposition to 5S. 681, 
a bill which has as its stated purpose to authorize the Federal Govern- 
ment to safeguard strategic defense facilities against individuals be- 
lieved to be disposed to commit acts of sabotage, espionage, or other 
subversion. 
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Since its founding in 1949, the [UE—CIO has fought hard and effec- 
tively to drive Communist conspirators out of the American labor 
movement. In accordance with the task assigned to us by the Con- 
gress of Industrial Organizations, we succeeded in liberating from the 
Communist-controlled United Electrical, Radio, and Machine Workers 
of America several hundred thousand workers, many of whom are 
employed in vital defense plants. We are proud of the record of our 
struggle against those who posed as leaders of labor but betrayed it in 
favor of the interests of a foreign totalitarianism. In this struggle 
we relied on the democratic processes of persuasion and free choice 
and on the commonsense of American workers, and they demon- 
strated, in countless instances, that they prefer the cause of freedom to 
the cause of tvranny. 

We are keenly aware of the menace to our national security pre- 
sented by organized communism. It is our firm conviction, however, 
that enactment of S. 681 will not contribute to our national security. 
Instead, it would greatly intensify the insecurity of workers in pri- 

vate employment. It would deprive such workers of their livelihood 
in disregard of those minimum standards of fair procedure which we 
have come to recognize as basic to our free, democratic form of 
government. 

The bill authorizes the President, whenever he finds that the secu- 
ritv of the United States is in danger, to issue rules and regulations 
barring from access to any defense facility— 
individuals as to whom there is reasonable ground to believe that they may 
engage in sabotage, espionage, or other subversive acts. 

The bill permits the President to effectuate the act through any 
officers or agencies he may designate. 

An individual must be notified in writing of the charges against 
him and given an “adequate opportunity to defend himself against 
such charges.’’ The charges are required to be sufficiently specific 
to permit the individual to respond to them. If he wishes he may 
do so at a hearing. However, the Government is not compelled to 
disclose its informants or other information which in its judgment 
would endanger its investigatory activity. 

In the event such information is not disclosed, the individual 
charged will be furnished with a ‘fair summary” of the information 
in support of the charges against him. 

An individual may be summarily barred from access to any defense 
facility provided that he is notified in writing of the charges against 
him within 15 days thereafter. If the worker is finally cleared, the 
Government will compensate him for his loss of earnings. 

The bill does not require administrative review of a determination 
that a worker should be barred from employment. Moreover, it 
expressly states that’court review under the Administrative Proc ‘edure 
Act shall not be available. The term “defense facility” is given the 
same meaning as in title I of the Internal Security Act of 1950, as 
amended, not including vessels, piers, or waterfront facilities. 

According to the Internal Security Act, the Secretary of Defense 
may designate any plant, factory, or other manufacturing, producing, 
or service establishment as a ‘defense facility,” if he finds that the 
security of the United States requires that members of a Communist- 
action organization be denied employment in such a facilitv. The 
finding of the Secretary must be published in the Federal Register, 
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communicated to the management of the facility, and notice of such 
designation must be posted conspicuously by management at the 
facility. 

The vague and elastic standards of this bill would give Government 
bureaucrats arbitrary and unprecedented power to condemn to an 
economic Siberia workers in virtually every area of our industrial 
economy. In designating defense facilities, the Secretary of Defense 
need be guided only by his judgment of what is required by the 
security of the United States. 

Because of the interdependent character of our economy, it would 
be difficult to state with certainty what plants or operations might not 
fall within the scope of this bill. No industrial worker would be safe 
from its possible application. Workers engaged in ordinary civilian 
production or in activities only remotely related to the national de- 
fense could be brought within the range of the bill by a finding that 
their work had an important or even a substantial effect on full utiliza- 
tion of the productive capabilities of the nation. 

Significantly, the words ‘‘strategic defense facilities’ appear in the 
preamble but not in the text of the bill. 

An individual would be barred from access to a defense facility if 
there is reasonable ground to believe that he might engage in sabotage, 
espionage, or other subversive acts. Sabotage and espionage are, of 
course, criminal offenses defined by Federal law. But this bill does 
not define the term ‘‘subversive acts.” 

Such acts are not defined or made criminal by any other statute. 
It requires little imagination to foresee how charges of subversion by 
allegedly disrupting production or morale could be brought against 
workers who engaged in justifiable union activities. It is even easier 
to predict how the threat of such charges could be used by employers 
to intimidate workers into refraining from legitimate union activities. 
The provision that nothing in the bill should be construed to deprive 
any individual of rights conferred by the National Labor Relations 
Act is meaningless. 

Only by effective court review of all the evidence in a case of denial 
of access to a defense facility could the rights safeguarded by the 
National Labor Relations Act be maintained. 

Such review is precisely what this bill is designed to prevent. The 
bill does not even make inadmissible evidence of legitimate union 
activity. We must conclude, therefore, that the bill poses a serious 
threat to the exercise by workers of the right to participate in labor 
union activities. 

Another startling aspect of the bill is that it inflicts economic 
punishment upon workers simply because, in the opinion of some 
bureaucrat, there is ‘‘reasonable ground to believe” that they might 
commit the crimes of sabotage or espionage, or that they might 
engage in other unspecified subversive acts. The notion that a man 
should be barred from ordinary employment because he might possibly 
commit certain crimes, or because he might possibly engage in certain 
conduct considered subversive, violates fundamental tenets of the 
American system of justice. It defies commonsense to expect that 
any Official of the Government could reasonably predict whether an 
individual is likely to violate certain criminal laws or engage in so- 
called subversive activities. The bill creates a standard which is 
impossible to apply in a consistent and rational manner. 
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Even if it could reasonably be determined that a particular individ- 
ual is likely to engage in espionage, sabotage or subversion, the bill 
would still be repugnant to our traditions of justice and fair play. 
Unquestionably, to bar an. mdividual from a nonsensitive job in pri- 

vate employment involving no access to classified information because 
he is believed likely to commit acts harmful to the national security, 
would amount to the gravest form of economic and social punishment. 
Even today, workers who have been released from employment entail- 
ing access to classified defense information cannot find other jobs be- 
cause, despite Defense Department regulations to the contrary, they 
are branded as disloyal and subversive. 

There can be no doubt that workers who are dismissed precisely be- 
cause they are declared to be likely to engage in subversive activity 
will not be hired by other employers and will be condemned to un- 
employment and social disgrace. Yet, according to the theory of this 
bill, they have done nothing wrong or punishable. It is only believed 
that they might do such a thing. The Federal Constitution guaran- 
tees that Government shall not arbitrarily deprive a person of the 
right to engage in an ordinary occupation (Truar v. Raich, 239 U.S. 
39). 

There can be no justification for punishing workers who have com- 
mitted no crime, merely because it is a thought that they might com- 
mit a crime or some act that is not even a crime. 

We are told by the proponents of this administration measure that 
it is intended to remove from defense facilities the hard-core Com- 
munist Party members now working in vital industries. 

However, as we have seen, its terms are not limited to hard-core 
Communist Party members at all. Nor do its terms confine the scope 
of the bill to vital industries. The net effect of the bill would be to 
place in the hands of some Government officials the power to condemn 
to ostracism and starvation, or dependence on public relief, workers in 
vast sections of the American economy. 

Insofar as genuine hard-core Communists are concerned, it is highly 
questionable whether the taxpayers should be compelled to support 
them by means of public relief, instead of allowing them to earn a 
living in aa ordinary occupation. 

In any event, however, the vagueness of the bill and experience with 
other security programs lead us to believe that many innocent workers, 
not hard-core Communists, will suffer. The basic point is that punish- 
ment should be inflicted only on persons who have actually engaged in 
criminal conduct and then only in accordance with the basic principles 
of fair procedure. 

In support of this bill the argument is made that it can be justified 
as a security measure. We are told that this enactment is needed to 
fill a gap in existing security programs. In our considered judgment, 
neither of these assertions is correct. The industrial security program 
already covers about 2 million private employees in over 18,000 plants 
that have contracts with the Department of Defense. The program 
covers employees of defense contractors who have access to classified 
information. Persons who are determined to be security risks under 
this program are removed from such access. It has beea our experience 
that in many cases such removal has unjustly resulted in discharge of 
workers, even though there was unclassified work to which they could 
be transferred. 
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We are far from satisfied with the operation of the present industrial 
security program. Its standards have been formulated too loosely. 
We know that vigorous anti-Communist union leaders have un- 
necessarily been subjected to the procedures of the program, have even 
been denied clearance, although no sound basis existed for believing 
them to be security risks. We know that loyal workers accused of 
being security risks have been denied the opportunity to confront their 
accusers and cross-examine them, and otherwise to defend themselves 
in accordance with fair procedures. We have no quarrel with a 
reasonable and fairly administered program for safeguarding classified 
information. We do not believe that description fits the present 
industrial security system. We see no good reason why a system 
similar to the present industrial security clearance program should be 
extended to persons in private industry who have no access to classified 
defense information. 

For the guidance of the committee | am attaching as a supplement 
to my statement an analysis of the industrial security program pre- 
pared by the general counsel of [UE-CIO. 

Senator Butter. Who is he? 

Mr. Dramonp. Mr. Benjamin Sigal. 

It must be remembered that, under this bill, we are dealing with 
persons who are ordinary workers and are not necessarily employed 
in defense plants; they may be truckdrivers or they may be produc- 
tion workers in a plant manufacturing civilian goods. Yet it is 
argued that there are compelling reasons for subjecting them to dis- 
grace and deprivation of employment. Such a thing has never been 
done before in this country. Only in Russia and in countries like it 
are workers removed from jobs not for what they have done but 
because it is claimed that they might engage in wrecking or sabotage. 
We have imposed security requirements on Government employees, 
perhaps needlessly in many instances. But this is not Government 
employment. We have brought a great number of employees, 
probably far too many, under the industrial security system. But 
the employees whom we are now discussing have no access to classified 
information. 

Under the Magnuson Act of 1950 there is a security program 
covering vessels, piers, and waterfront facilities. But personnel in 
our merchant marine have long been licensed and have long been 
regarded as occupying peculiarly sensitive psoitions, especially in 
view of their opportunities for travel to and from foreign countries. 
They cannot be compared with the ordinary worker in an industrial 
plant. It must also be borne in mind that the Magnuson Act was 
passed during the Korean war. We are involved in no such hostil- 
ities at the present time and, God willing, we hope to avoid a recurrence. 

The Internal Security Act of 1950 aot only provides for detention 
of potentially dangerous individuals in the event of an internal secu- 
rity emergency declared by the President. It also empowers the 
Secretary of Defense to bar from defense facilities members of 
Communist-action organization required to register under the act. 
Thus, this law is already directed to the problem which is said to 
require enactment of the present bill. Counsel for the Defease 
Department maintains, however, that it may be some time before 
the Secretary of Defense can exclude members of the Communist 
Party from defense facilities, because the registration of the Commu- 
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nist Party under the Internal Security Act is still before the courts. 
The case to which he refers has been decided by the Court of Appeals 
for the District of Columbia. 

Senator Butter. May I interrupt you there; may I break in there? 

Mr. Diamonp. Yes, sir. 

Senator Butter. Did he not also say that even after that has 
been done, he wants this 1egislation, to get a man, not a known member 
of the Communist Party but nevertheless a potential saboteur? 

Mr. Dramonp. I understood Governor Brucker said we need not 
be concerned about the broad impact of this; it is directed against 
hard-core Communists in defense plants—— 

Senator Burter. Yes, but he also said he wanted this law to be 
permanent legislation to supplement and implement other internal 
security legislation. 

Mr. Dramonp. Well, sir 

Senator Burter. And if we get a favorable opinion from the 
Supreme Court, holding that the Internal Security Act is valid, this 
legislation will, nevertheless, stay on the books and supplement the 
Internal Security Act. 

Mr. Diamonp. Either he is after hard-core Communists or he isn’t, 
and I say that as far as the hard-core Communists are concerned, the 
Internal Security Act of 1950 will soon be applicable to them as far 
as defense facilities are concerned, provided the Supreme Court up- 
holds the case involving the Subversive Controls Board and the 
Communist Party. 

Insofar as we are dealing with people who are not hard-core Com- 
munists, then we are in the realm of broad speculation as to who 
might and who might not engage in certain subversive actions, and 
I cannot tell from reading this bill what its drafters had in mind in 
this regard. 

Now, a determination by-the Supreme Court to review this case I 
referred to, that is, the Communist Party case with the Subversive 
Activities Control Board, is expected in the near future. 

If the Supreme Court should agree to review this decision, final 
action on the matter could be expected in about a year. The exclusion 
from defense plants of hard-core Communist Party members could 
then be accomplished under the Internal Security Act, if it can be 
done constitutionally. This is the very thing which the Defense 
Department says the present bill is intended to accomplish. 

Senator BurLer. May I break in again? 

Mr. Driamonp. Sure. 

Senator Burter. To get this thing on the right track, Governor 
Brucker did not say that all hard-core Communists were members of 
the Communist Party. 

The Internal Security Act, in the case now before the Supreme 
Court involving the Internal Security Act, goes to members of the 
Communist Party. 

Now, they need not be members of the Communist Party, but could 
still be hard-core Communists, and no act could get to them; and he 
said that this act would be essential to get to that type of individual. 

Mr. Diamonp. I would think, sir, that the Internal Security Act of 
1950 and the liberalized provisions with respect to membership which 
were put in there in 1954, would be applicable not only to card-holding 
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Communists but also to persons who showed by following the dis- 
cipline of the Communist Party that they were in fact members. 

Senator BurLer. That may take another case to determine that, 
but the act as it now stands requires registration of all members of 
the Communist Party, if the Supreme Court holds it valid, that 
certainly does not include persons not members of the Communist 
Party, and it may take another 5 or 10 years to get a ruling as to 
whether or not persons not registered as members are, nevertheless, 
members—that goes to another field. 

We need this legislation, and we need it now to get these people 
out of defense plants. 

Mr. Arens. Do vou favor section 5 of the Internal Security Act? 

Mr. Diamonp. Let me answer Senator Butler, if I may, please. 

The fact of the matter is that it will only require upholding of the 
Government’s position in the case involving the Communist Party, 
for the Secretary of Defense to issue a regulation excluding members of 
a Communist action organization from defense plants. 

Senator BurLter. Members. 

Mr. Dramonp. That is right. 

Senator BurLer. How about a man who is not a member but, 
nevertheless, a hard-core Communist? 

Mr. Diamonp. There is nothing to prevent the Secretary of Defense 
from interpreting the term “member” in the fashion in which the 
Internal Security Act and its amendments permit him, so the question 
of the exclusion would then come up in connection with the Secretary 
of Defense’s order. 

What is more, this bill is not going into effect until the Secretary 
of Defense issues an order under the Internal Security Act because, 
you see, he is going to have to do that anyhow, and you are going to 
make it a condition of the effectiveness of your legislation. 

Mr. Arens. Section 5 (a) does not empower anybody to keep any 
spy or saboteur from a defense facility, does it? It only makes it a 
penalty if a member of the Communist Party does go into a defense 
facility; isn’t that correct? 

Mr. Diamonp. Section 5 (a) says that the Secretary of Defense has 
power to order the exclusion from defense facilities of any member of 
a Communist action organization. 

Mr. Arens. I don’t believe it says that. Section 5 (a) says, in 
in effect, that the Secretary of Defense shall proclaim a list of facilities, 
and that it is unlawful for a member of a Communist action organiza- 
tion to go into a defense facility, isn’t that correct, but there is no 
power for anyone to grab him when he starts off, is there? 

Mr. Drtamonp. I would assume when Congress enacted the Internal 
Security Act and gave the Secretary of Defense power to exclude 
members of the Communist Party 

Mr. Arens. He does not have that power under section 5 (a). 
The only power under 5 (a) is, proclaim a list of facilities. 

Mr. Diamonp. That is right. 

Mr. Arens. Well, then, the proclamation of a list of facilities by 
the Secretary of Defense does not give him the power to grab the man 
by the arm and pull him off a defense facility, does it? 

Mr. Diamonp. No, but 

Mr. Arens. And he does not have the power to say to Mr. X, a 
potential saboteur, “Don’t go in that facility———’’ 
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Mr. Diamonp. But it requires that person, then engaged by any 
employer operating a defense facility, to run the risk of criminal 
prosecution under the Internal Security Act. 

Mr. ARENs. Yes. 

Senator BurLer. Only members of the organization. 

Mr. Diamonp. Yes. 

Senator BurLer. But you get many people who are not members of 
the organization end who make a point of not being a member of any 
organization, but nevertheless they are people who will commit 
sabotage—— 

Mr. Diamonp. | don’t understand what Governor Brucker talks 
about, ‘hard core’’—either they are hard core or they are not. 

Senator BuTLeR. Do they have to be a member to be a hard-core 
Communist? 

Mr. Diamonpb. | would think any hard-core Communist would be 
considered by any court to be a member of the Communist Party. 

Senator Butter. He may not join it. 

Mr. Arens. To make the record clear, under section 5 (a) it is made 
unlawful and subject to criminal prosecution for a member of 
Communist action organization to engage in employment in a defense 
facility. 

Under the bill which is proposed here by the Senator from Maryland, 
the man who is a potential spy or saboteur can be barred from going 
on into the defense facility before he actually gets there; isn’t that. 
correct? 

Mr. Diamonp. If you find him, and if proceedings are brought 
against him, and if he is summarily suspended. 

Mr. ArEns. Yes. 

Mr. Diamonp. I understand, according to what Governor Brucker 
said, these people are there now, and they stay there until somebody 
informs the appropriate investigatory agency and proceedings should 
be started against him, so enactment of this bill would not automat- 
ically remove all security risks from any defense plant. 

It would require proceedings, and you do not assert, I wouldn’t 
think, Mr. Arens, that anybody who is subject to the provisions of 
this bill will be summarily barred. There will be cases in whieh 
people will be summarily suspended under your bill, if enacted, and 
there will be cases in which summary suspension is unwarranted. 

So, the point I make is that mere passage of your bill will not auto- 
matically exclude security risks from defense plants any more than 
the industrial security program automatically excludes them from 
classified areas. 

Mr. Arens. But it is in the power of the Government of the 
United States to say that Mr. X, Mr. Y, and Mr. Z, potential sabo- 
teurs, ‘‘No; you cannot go on into this defense fac ‘ility.” 

Mr. Diamonp. I would think a proclamation from the Secretary 
of Defense, posted outside of every defense facility, carrying the 
notice that you can be sent to jail for a considerable number of years, 
if that was not a pretty effective deterrent, then Congress was mistaken 
in passing the act in 1950. 

Senator Burter. And do you think that a man who was going to 
blow up a plant would let the threat of jail stop him? No, sir; taese 
fellows are playing for bigger game than that. 
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Mr. Diamonp. Let me say this about people blowing up a plant, 
since I understand that is what we are concerned with here—and 
everybody ought to be concerned with that problem—that, in the 
first place, it is not true that the existing industrial security program 
relates only to the threat of espionage. Workers who are denied 
clearance under the present industrial security program are workers 
who may not only commit espionage but may commit sabotage, and 
they are barred from any critical work, any work done under the 
Defense Department of a classified nature. They cannot get in 

Senator Burter. That is only as far as information, but they still 
can go into that plant and they can blow it up as effectively in the 
middle as in one corner, they can still go in the plant. 

Mr. D1ramonp. Senator, I know vou have visited these plants, and 
I have, too, and they have elaborate security safeguards. 

As a matter of fact, the Department of Defense issues manuals to 
all of its contractors on how to safeguard security, and I do not believe 
the ordinary American employer is running a wide-open plant, and in 
plants doing significant defense work, workers cannot go from one 
scotia to another without being checked, and I don’t think an ordinary 
worker, coming in to work, who must pass scrutiny of the guards every 
days, that he will be able to smuggle a bomb in 

Senator Butter. | think that we ought to pass on, and let you 
complete your statement, but I want to say that if something of that 
sort was not true, then the Attorney General of the United States 
would not be so concerned in this matter, nor the Department of 
Defense, if they did not think there was need for them to be concerned. 

Why would these great departments of the Goverament come 
before this committee and ask us in the name of security to pass 
this legislation? 

Certainly they must feel there is some need for it. They are 
charged with running the military machine that must be supplied 
with essential war materials, and if they say unless this bill is passed 
they cannot guarantee to the people of America that they will have 
an uninterrupted supply of war materiel when we need it, I say we 
ought to pass the bill. 

Mr. Diamonp. Well, Senator, I caa understand some departments 
of the Government are very concerned with security. 

I can also understand that the Congress of the United States 
should be concerned not merely with surface considerations of security 
but with the whole picture, the security problem as it affects the 
ordinary worker, and that is why we ought to survey the problem in 
terms of its incidence on ordinary workers; we ought not merely to 
consider the hypothetical effect. 

Senator Butter. What ordinary worker would be hurt by this bill? 
The ordinary worker that has got a list of subversion behind him 
as long as your arm ceases to be ordinary. He becomes a very ex- 
traordinary worker, and this bill is to get at that type of a person. 

No ordinary worker need feel any harm from this bill. What 
gives you any idea that an ordinary worker pursuing his employment 
would have anything to worry about if this bill was passed? 

Mr. Diamonp. Senator, I have seen it happen in industrial security 
cases. We have had experience in our union, and we are far from 
bemg suspect at all in view of our record of fighting the Communists. 
We have had experience in our union of workers who were hauled up 





QO? DEFENSE FACILITIES PROTECTION ACT 


before industrial security boards, even though they had a conspicuous 
record of loyalty and of fighting the very people whom you say 
you want to keep out of defense plants. 

In Sperry, we had 17 people suspended and denied clearance under 
the industrial security program, many of whom had excellent records. 
Some of them were subsequently cleared and some of them haven’t 
been. 

Senator Burter. Excellent records with whom? How do you know 
what the record is? How do you know what the FBI has on those 
people? Who have they got an excellent record with? 

Mr. Diamonp. Senator, I don’t think that anybody should be 
deprived of the right to work simply because some anonymous FBI 
report says that the guy might be something different from what he 
appears to be. 

Senator BurLter. They are not deprived of their right to work. 
They are to be paid and reinstated. 

Mr. Dramonp. If he is denied clearance. 

Senator Burier. All right; do you want him in there if he is denied 
clearance? Do you want him in there if the Secretary of Defense 
and the Department of Justice say he is a menace to the security 
of the United States? 

Mr. Diamonp. Frankly, Senator, I think we run the risk—— 

Senator Burter. Do you think the Government of the United 
States has no way of protecting itself? 

Mr. Diamonp. I think the Government is entitled to every pro- 
tection. 

Senator Burter. How can you protect it if you certify people 
back for employment in a defense plant that can’t get a security 
clearance? 

Mr. Diamonp. And American citizens are entitled to protection, 
too. They are entitled to protection against backyard gossip. 
They are entitled to protection against malicious neighbors. 

So far we have had a number of security programs in which that 
protection has not been afforded. That is aow under severe scrutiny 
everywhere throughout the United States. But now it is proposed 
to extend the same type of program to ordinary workers, and we are 
running the risk, Senator, not that hard-core Communists are going 
to be eliminated under this program, but that ordinary American 
workers are going to be deprived of their livelihood because of some- 
thing that some anonymous informant has told the FBI, some person 
who isn’t an undercover agent, because the FBI can’t have undercover 
agents in all these plants, some person who has a grudge, and there 
is no way of telling whether they are telling the truth or not. 

Senator Burier. Do you feel that any responsible agency of gov- 
ernment, on such flimsy testimony as that, would exclude any member 
from a plant? -" you honestly believe that? 

Mr. Diamonp. I do, Senator, and I will tell you why. 

We have a member of the IUE-CIO and he has no objection to our 
using his name, because he expressly gave us his permission earlier. 
His name is Clayton Dechant, and he worked for the GE Co. in 
Philadelphia, and he was suspended as a security risk. Clayton 
Dechant in 1949, even before our union was created, got out of a 
sick bed, he had a heart condition, and he went to vote against the 
Communist group in the UE in Philadelphia. That is the kind of 
fellow he was. 
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roe And all during the years thereafter in our IUE-CIO he fought hard 
Te against the Communists, and last year he was hauled up before a 
sealhiat security board and was denied clearance. It took a year of fighting 
aie and a year of help by this union and witnesses from all over the coun- 
ania try to get Clayton Dechant cleared. 
Not every worker has those resources, sir, and if that had not been 
Leet done, Clayton Dechant would be out of a job today, and Clayton 
nas Dechant is no more a security risk than I am or you are, or anybody 
. else in this room. 
a tee I That is the danger, sir, to which you are subjecting ordinary Ameri- 
FBI | C22 workers. That is the danger to which the failure to provide fair 
st re procedures under this law subjects ordinary American workers. 
You may say it is justified in the name of security. I say that there 
satin are limits you ought to consider going to in the name of security. 
The Congress of the United States lets people walk in and out of 
here. They might carry bombs, but the Congress of the United 
anil States thinks —— 
iat Mr. Arens. In time of war they don’t let them walk in and out. 
said Mr. Diamonp. That’s right, but this bill doesn’t apply only in time 
. of war. The Congress of the United States is willing to run that risk, 
é because they think it is more important to maintain public American 
nited democracy than it is to put people who visit this Capitol through an 
X-ray machine or to make them carry clearance cards. 
ai Everybody has to run a risk in this security business. But to 
I avoid that risk, we ought not to subject thousands and thousands of 
cople workers to the risk of loss of livelihood. There is no guaranty that 
ania this program is going to get hard-core Communists. The way it is 
. drawn, there is nothing in the bill that says it is going to apply to 
sities hard-core Communists only, and our experience has been that it is 
oaaip. not ouly hard-core Communists that suffer under the industrial 


security program. 
that & I had a case that involved a worker of ours in Schenectady who was 
| denied clearance under the Magnuson Act. He wasn’t a hard-core 





ae -Communist at all. Way back in his youth he was on the fringe of the 
si ne Socialist Workers Party, and because he was active in IUE, we helped 
going fight his case. 
Satin We never knew who presented this evidence against him. And he 
one, was cleared. But he was cleared only because he had help available. 
icameaes He could never have fought that case with his own financial resources. 
catia And you know very well that the statistics under the industrial 
snes security program show that only half the workers appeal who are ini- 
tially denied clearance. The other half don’t necessarily fail to appeal 
Piette, because they are guilty. A lot of them fail to appeal because they are 
bite ashamed. A lot of them fail to appeal because they don’t have the 
money and that is going to be the case under this program. 

Senator BurLer. You are saying, then, that we ought not to have 
ites any law, because some day somebody might be called upon to defend 
celia. himself. wiv hy 
ae Mr. Diamonp. No, sir; I am saying— 
aiadines Senator Butter. It is not every man in the world that could bave 
Pa an organization such as yours come in and fight his battle, as you say, 


ie Oe but you have still got to have laws, and you have still got to have law 
ad.ef and order in this country. 
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Still men will be indicted every day in the week, and innocent men, 
I guess, but in this kind of a case it seems to me you have got to give 
some regard to all the people of this country. 

Mr. Diamonp. We ask that that be done. 

Mr. Arens. How would you do it? How would you keep these 
spies, saboteurs, out of defense facilities in the country? 

Mr. Dramonp. In the first place, as I have told you before, Mr. 
Arens, there are many measures, both statutory and administrative, 
which operate to keep spies and saboteurs out of defense plants. 

Senator Burier. You have heard of this loophole. How would 
you plug this loophole the Department of Defense and the Department 
of Justice have so clearly laid before this subcommittee? How would 
you plug this particular loophole? 

Mr. Dramonp. So far as espionage is concerned, I don’t think there 
is any loophole, because we have all agreed that clearance is required 
for access to classified material. So far as sabotage is concerned, I 
say that existing security measures in every defense plant 

Mr. Arens. Doesn’t a spy—isn’t he concerning himself with some- 
thing more than what might be on a piece of paper located up in a 
safe? Does a spy want to know where the plants are located, what 
is being made in the plant, how many workers are there, what the 
plant is constructed of, and that type of information? 

Mr. Diamonp. So far as where the plant is located, Mr. Arens, the 
Secretary of Defense, under your measure, is going to publish in the 
Federal Register a list of all the defense facilities in the United States, 
and for two bits any would-be spy or saboteur would then be able to 
obtain a complete list of all the defense plants. 

Mr. Arens. But that doesn’t get him inside the plant. 

Mr. Diamonp. That is right. 

Mr. Arens. Answer the question specifically: Aren’t there things a 
potential spy would want to know, other than what is locked up in 
somebody’s safe within a defense plant? 

Mr. Diamonp. Well, he can’t have access to classified information, 
because then he would fall under the industrial security program, and - 
he can’t blow up the machines that are making classified mechanisms, 
because again he is barred under the industrial security program. He 
is prevented by bulkheads and guards from ever going near vital parts 
of a defense plant. 

So far as getting through the gate is concerned, he has got to pass 
guards, he has got to wear an identification badge. Bulk packages are 
inspected. I don’t know of a single facility that has been blown up 
since the Black Tom explosion, to tell the truth. 

We went through the Korean war without any serious damage to 
our vital defense installations. The Department of Justice and the 
Department of Defense haven’t come up with a single case in which 
the normal safeguards, the normal security safeguards that every 
defense contractor is required by commitment with the Defense- 
Department to put into effect, those normal safeguards have not 
operated. 

Senator Bur ier. I think we have taken enough time, but if you 
consider the Korean conflict would be the kind of war that they 
would start an all-out effort to sabotage our industry, I think you had 
better continue to read your statement, because they don’t have any 
connection one with the other, and you know they don’t. 
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This thing is designed for all-out war, and you will have these 
fellows placed in each one of these strategic plants with a certain 
mission to perform, and it is the purpose of this bill to get them out 
of our plants so they can’t blow when the time comes. 

Mr. Dramonp. If it is designed for all-out war, I don’t understand 
why Governor Brucker says he is going to put this thing into effect 
as soon as it becomes law. 

Senator Butter. Because we might be in all-out war every day. 
The time has probably already been set who is to be where and where 
he is to be and what he is to do. 

Mr. Diamonp. They will be detained, Senator, then. 

Senator Butter. They won’t be detained. They won’t even be 
there. They are going to be out of there, and we want them out of 
there before the time that they are to do their damage, and you think 
they should stay there until detention time comes. 

Well, when detention time comes, you have got no plant left. You 
detain them, all right, if they are still around, but you don’t have a 
plant. 

We want to see that they are out of our Defense Establishments, 
and we want to see that they are out of them before the time comes 
where they can do their damage. 

That is just the difference in thinking. 

Mr. Dramonp. Senator, if you know who they are, and they are 
would-be saboteurs or espionage agents, they can be convicted of 
conspiracy to commit sabotage and espionage. If you don’t know 
who they are, then you are going to screen thousands of American 
workers and you might not even find them. 

Senator Butter. Yes, but those American workers will live and 
their families will live, whereas they may not, if this bill is not passed. 
You destroy the defense facilities and potentials of this country, and 
you have lost the war. 

We all know that a war is won on production, and if you have these 
fellows in plants that the FBI or Department of Defense tells us are 
there, they tell us that they have a mission to blow up our industry 
and to prevent us from fighting a war with a potential enemy, and we 
don’t remove them, I would say we are very derelict. 

Mr. Diamonp. Sir, if they have that mission to blow up our installa- 
tions, they are indictable this very minute for conspiracy to commit 
sabotage. 

Senator Butter. That’s right, but you have got to prove it. This 
way we are not going to take any chance on those fellows. We are 
going to move them out of there. 

Mr. Diamonp. Either you know it or you don’t, Senator. If you 
don’t know it, then you can’t proceed against them. 

Senator Butter. There is a lot of things we know that you can’t 
prove in a court of law. 

Mr. Argens. Don’t you level an awful indictment against the rank 
and file of the ordinary patriotic American workers of this Nation 
when you imply that this bill here is designed or will be used to harass 
the ordinary patriotic American worker? 

Mr. Diamonp. No, sir; I am trying to prevent unfair accusations 
from being leveled against the ordinary American worker, and they 
have been leveled against him under the industrial security program, 
and we have good reason to believe that this program that your bill 
contemplates will not operate any differently. 
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Mr. Arens. Do you believe that the Department of Justice of the 
Government of the United States, acting on the advice of the FBI, 
would pick out the rank and file of the American workmen under this 
act and say, ‘‘We have reasonable ground to believe that you, Mr. 
Average American Workman, will engage in sabotage, espionage, or 
other subversive acts,’ and bar him from a plant? 

Mr. Diamonp. In the first place, I would say this: I know who the 
people in the Department of Justice and Department of Defense are 
now, but you are passing a law that is going to be on the statute books 
for a good many years, and I don’t know how it is going to be adminis- 
tered in the years to come. 

What is more, you are concentrating your attention on that part 
of the bill that says, ‘‘may engage in sabotage or espionage.”’ 

What about the other part that says, ‘other subversive acts’’? 
What does that mean? 

We have employers that have strange notions of what subversive 
acts are, and we have public officials, I daresay, in many of our 
States, and perhaps even in the Federal Government, that have 
strange notions of what subversive acts are. 

How are we to prevent ordinary workers from being charged under 
those notions of what a subversive act is? 

Isn’t this bill very loosely drawn in that regard? I think it is. 

Senator Butter. The same language is exactly in the Magnuson 
bill that has been held constitutional by the Supreme Court of the 
United States. Are you going to argue with them? 

Mr. Diamonp. I say the Magnuson bill was confined to a very 
small problem, the merchant marine. 

Senator Butter. It doesn’t make any difference whether it is 
small or large. Itis thesame principle. It affects American citizens. 
If it is constitutional for maritime labor, it is constitutional for all 
citizens. 

Mr. Diamonp. I would like to point out the Government argued 
in the Magnuson case. As far as I know, it never went to the Supreme 
Court. I may be wrong. 

Senator Butuer. I think certiorari was denied. 

Mr. Diamonp. That is my impression. The Supreme Court never 
passed on it, but the Government argued in the Federal court, under 
the Magnuson Act, that these people were not entitled to the full due 
process of ordinary citizens, (a) because they were engaged in employ- 
ment which was similar to Government employment, and (6) because 
they were licensed. We don’t license workers. 

Senator Butter. Don’t you think they would say these people were 
substantially Government employees, working in defense facilities 
needed by the Government? 

Mr. Diamonp. Senator, I would like to ask you whether you think 
that the bill as it is now written would apply only to plants in which 
there is a high proportion of vital defense work, or will it apply to 
railroads and waterworks and truckdrivers? 

Senator Butuer. It says what it will apply to. 

Mr. Diamonp. And cafeteria employees, and so on. 

Senator Butter. Doesn’t the bill say what it will apply to? It 
applies to any defense facility, and a defense facility is such facility 
as may be defined by the Secretary of Defense, and that could be 
almost anything. 
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Mr. Diamonp. That’s right, and then I say that the Supreme Court 
might well view differently the right of a person to engage in an 
ordinary occupation as a railroad worker or a cafeteria employee, and 
the right of a person to be a member of a merchant marine which we 
all know is a pretty sensitive occupation. 

May I go on with my statement? 

Senator Butter. Yes. 

Mr. Diamonp. I was discussing the lapse of time that would be 
required under the Internal Security Act as compared with the lapse 
of time that would be required to put this bill into effect if it were 
enacted. In fact, we may well anticipate that serious constitutional 
objections would be raised to the present bill if it did become law and 
that the resolution of such objections by the courts would take more 
time than will be needed to secure a final ruling with respect to the 
Internal Security Act. 

It is contradictory and self-defeating that, under this act as under 
the Internal Security Act, the Secretary of Defense must publish a 
list of defense facilities as a prerequisite to barring potential saboteurs 
and subversionists from them. What could be more harmful to the 
national security than the publication of a complete list of vital defense 
plants in the Federal Register? 

The bill fails to provide the essentials of due process to accused 
workers. In view of the gravity of the charge of potential espionage, 
sabotage, or subversion, it becomes all the more necessary to afford 
accused persons the right to confront and cross-examine their accusers. 
We know from experience that the only way to find out whether 
informers, both professional and casual, are telling the truth is to 
examine them thoroughly in open hearing. The name Matusow has 
become a synonym for perjury. The present bill allows the Govern- 
ment to refuse to produce informers at a hearing and compels workers 
who are accused of potential subversion to defend themselves without 
being able to interrogate those who furnish evidence against them. 
It is not sufficient to furnish to the accused worker a summary of the 
information in support of the charges. Such a summary cannot be 
fair if it does not reveal all essential facts, even if they conpromise the 
Government’s investigative sources. Above all, what is needed is 
the opportunity to examine and cross-examine the informant. 

Senator Butter. Did you read the judge’s opinion in the Matusow 
case in Texas? 

Mr. Diamonp. Matusow is in jail. 

Senator Butter. Yes, he is in jail, and he is in jail because the 
judge said at the first trial he told the absolute accurate truth, and in 
the second trial he had sold himself for some money to the labor 
organizations to try to confound all people of his kind. Wasn’t that 
the holding of the judge? I think Matusow is a very bad example 
for the point you are trying to make. 

Mr. Dramonp. I wouldn’t assume, judging from Matusow’s ability 
to tell the truth one day and a lie the next day, that if he appeared 
in an open hearing he would be telling the truth, unless I had an oppor- 
tunity to cross-examine him. If I now had Matusow as an informant 
against me, I would want to be able to examine him. 

Senator Burter. The judge found that Matusow had told the truth 
the first time and was lying the second time, and he was doing it be- 
cause he had been paid by certain labor organizations that themselves 
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were suspect of being Communist infiltrated and dominated, is that 
not a correct statement? 

Mr. Dramonp. Senator, that may very well be the case, but the 
point is we cannot tell whether Matusow was lying or telling the truth 
when all we have in a security hearing is a little slip of paper that says, 
‘“T—] said the following.”” We don’t know whether T-1 is Matusow 
or somebody else. 

Senator Butter. All right. 

Mr. Arens. Are you suggesting that the FBI files be made avail- 
able to the accused in these proceedings? 

Mr. Dramonp. I am suggesting that when it comes to ordinary em- 
ployment, and I am not now talking about Government—— 

Mr. Arens. We are going to confine it to defense facilities now. 

Mr. Diamonp. Yes, but according to your bill defense facilities can 
be anything. 

Mr. Argens. Anything the Secretary of Defense says is vital to pro- 
tect this Nation from atomic attack in war. 

Mr. Driamonp. When it comes to truck drivers, cafeteria workers, 
material movers, bench hands who are not in sensitive areas, they 
don’t work on classified material, they don’t work for the Government, 
they are just trying to earn a living and I don’t know whether they 
are hard-core Communists, and you tell me the Department of Justice 
isn’t sure, before that worker can be thrown off his job and thrown onto 
the street, and before it is made almost iantasitle for him to have 
another job, I think that some anonymous informant ought to be able 
to stand up and say whether he is a menace to the national security 
or he isn’t. 

Senator Butter. All right, let’s proceed. 

Mr. Diamonp. This is the indispensable means for protecting 
workers against lies and malicious gossip uttered by faceless people. 
It is the only way to prevent what we have reason to believe has 
happened, the spreading of deliberate falsehoods by Communist 
agents to injure loyal, anti-Communist workers. To allow confronta- 
tion would not harm the security of the Government; in any event, 
the utility even of undercover informants has a limited duration, 
while most frequently it is anonymous, casual informants who are 
used. 

The problem of the right of confrontation in a security case is now 
before the Supreme Court. Although the Peters case involves Gov- 
ernment employment, nevertheless the issue posed there was suffi- 
ciently serious to cause the Solicitor General of the United States to 
withhold his personal endorsement from the Government’s stand that 
there is no right to confrontation in such cases. Earlier, in Bailey v. 
Richardson (341 U.S. 918), the Supreme Court divided evenly on this 
question. Here, however, we are dealing with employees in private 
employment, who have no access to classified information and who are 
in nonsensitive positions. 

Mr. Arens. When you say ‘“nonsensitive position,” aren’t you 
taking a little liberality here with the bill? The bill is confined to 
persons employed in defense facilities which would be sensitive. 

Mr. Diamonp. I think the bill says that the Secretary of Defense 
can declare any facility a defense facility if the security of the United 
States requires it, and that doesn’t mean plants as you have said where 
important defense items are being manufactured. It can include 
plants now devoted entirely to civilian production. 
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Mr. Arens. It can include waterworks. 

Mr. Dramonp. Or plants in which only 1 percent of the production 
is devoted to defense work. 

Mr. AreEns. It could include, if 1 may interpose to help you there, 
it could include something in which no defense product is being manu- 
factured, such as a waterworks, which could be contaminated perhaps 
by some little capsule dropped there by one of the saboteurs. 

Mr. D1amonp. That’s right, and I don’t know anybody lately who 
has been able to approach a waterworks without being challenged 
by a guard. I wouldn’t like to try it myself. 

We firmly believe that the constitutional requirements of due process 
demand that such workers should receive the fair hearing to which 
they are entitled. 

The Supreme Court has already indicated that a full hearing is 
necessary before a private organization can be branded by a Govern- 
ment official as “subversive” or “Communist.” Joint Anti-Facist 
Refugee Committee v. McGrath (341 U.S. 123). The Internal Security 
Act affords such a hearing to Communist-action and Communist-front 
organizations. At this hearing informants must testify, if their in- 
formation is to be considered, and many have done so. Assuredly 
the same opportunity should and must be afforded to workers in non- 
sensitive jobs in private industry who have no access to classified 
defense information. As Mr. Justice Frankfurter stated in the case 
just mentioned: 


The heart of the matter is that democracy implies respect for the elementary 
rights of men, however suspect or unworthy, a democratic government must there- 
fore practice fairness; and fairness can rarely be obtained by secret one-sided de- 
termination of fact decisive of rights. 

In addition, there can be no fair hearing unless the accused has the 
right to subpena evidence and summon unwilling witness; this bill 
does not give him that right. Further, it is not sufficient to give the 
worker who is cleared whatever earnings he might have lost by reason 
of suspension from employment. He is entitled to compensation for 
expenses incident to finding a new job, if he can, the expense of 
moving his household to obtain such a job and similar outlays. Since 
legal expenses impose a heavy burden on workers and often deter 
them from contesting a proceeding of this type, especially where earn- 
ings are cut off by suspension, provision should be made for payment 
by the Government of legal fees and costs in the event of clearance. 
An initial determination adverse to the accused should contain de- 
tailed findings of fact with an explanation of how such findings support 
the conclusion of anticipated danger to the economy. There should 
be both administrative and court review of such a decision. 

These procedural rights are the minimum that can with good con- 
science be afforded to workers accused of the reprehensible tendencies 
stated in the bill. Most of them are not now granted under the 
industrial-security program. They should be. But no one can deny 
that the charge of being a potential saboteur, espionage agent or 
subversionist, is much more serious than the charge of being a security 
risk and the consequences of an unfavorable decision much more 
injurious. That is why no aspects of fair procedure should be ne- 
glected. No worker should be unjustly subjected to the heavy sen- 
tence which this bill contemplates. 

There is another grave problem which this bill raises. If it is 
punitive, as we say it necessarily is in operation, then the concept of 
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due process must apply in its entirety and not in some watered-down 
form. On the other hand, if this measure is merely preventive, as its 
supporters claim, and workers are to be removed from employment 
through no fault of.their own, then it would not be sufficient merely 
to compensate for lost wages these employees who are ultimately 
cleared. Compensation would have to be given as well to those 
employees who are ultimately barred. They would be barred from 
private employment for the convenience of the Government at a time 
when its security was endangered. Are such workers then in any 
different position from a private employer whose property is taken 
over by the Government in time of emergency? 

Senator Butter. What are you talking about here? People 
found to be subversives and saboteurs, espionage agents, you are 
going to pay them for doing it now? 

Mr. Diamonp. No. The argument is this: On the one hand you 
say you are not punishing these people and we don’t have to give them 
due process, we are simply safeguarding the Government. That 
may be so. 

Mr. Arens. Just a moment. The Senator has never said that. 
The Senator contends, as does the Department of Justice, and Depart- 
ment of Defense, that this bill does have due process. 

Mr. Diamonp. O. K. Now, if on the other hand, you say we are 
not punishing these people, then they are not being removed because 
they have committed any crime. They are being removed because it 
is thought that there is a possibility that the security of the United 
States might be harmed. 

If so, their removal is for the convenience of the Government, 
not because they have injured the Government. If their removal 
is on account of the injury to the Government, then they have com- 
mitted a crime and they are being punished. But you say that is not 
so, we are not punishing them. 

So if you are removing them for the convenience of the Govern- 
ment, why aren’t they entitled to compensation just as the factory 
owner is whose plant is taken over for the convenience of the Govern- 
ment in time of war, as in the case of Peewee Coal? 

Mr. Arens. Are you familiar with the case of Herbert Philbrick who 
was an undercover agent for the FBI in the Communist Party? 

Mr. Dramonp. Yes. 

Mr. Arens. Let’s assume Herbert Philbrick is still in the Com- 
munist party as an undercover agent for the FBI in a key vital spot, 
and he was one of very few that got into the particular area of the 
Communist Party in which he did get. 

He informs J. Edgar Hoover by a secret process that on the basis 
of his observations there he believes that Mr. X, whom he has been 
at a meeting with, Mr. X is now en route to Kansas City, Mo., and 
is going to penetrate an airplane factory there for the purpose of 
sabotaging it at the first opportunity. 

Herbert Philbrick, undercover agent for the FBI—it is your 
contention that the FBI ought not to be empowered to go to the 
Department of Justice and bar that man from going into that plant 
before he does it? 

Mr. Di1amonp. I think Mr. X ought to be apprehended immediately 
and indicted for conspiracy to commit sabotage, and I think that the 
Department of Justice, failing to do that, would be failing to execute 
its duties under the law. 
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Mr. Arens. Do you think that Mr. Philbrick must be brought 
out from behind the undercover of the Communist Party to testify 
against that man? 

Mr. Dtamonp. In every other legal proceeding, apart from the 
security realm, informants always tell the Government that somebody 
is evading his income taxes or somebody is doing something wrong, 
and then when it comes:to trial, the informant is produced and the 
man is put in jail. 

In that airplane plant, if it is important, I would think Mr. Phil- 
brick would come out in the open as he has anyhow. What is wrong 
with having Mr. Philbrick now come out and testify against this 
fellow? 

What is wrong with Mr. Budenz, whom everybody knows has been 
an informant and is, what is wrong with Mr. Budenz coming to a 
trial and testifying? But the important thing is, most of the testi- 
mony against workers in industrial security cases doesn’t come from 
people like Philbrick. We know that. It comes from the disgruntled 
neighbors, from the landlords, who don’t like him, and from other 
people who have given testimony to an FBI agent, but who have said, 
“Well, | would rather not appear.”’ 

Senator Butter. How do you know that? 

Mr. Diamonp. We know from the kind of information that comes 
out at the hearings. 

Senator Burter. When they say T—1 has testified to so and so, 
you know from the type of testimony given that so and so is a neighbor 
that is an unfriendly neighbor or a disgruntled storekeeper or some- 
body of the kind? How in the world can you tell that? 

Mr. ArEens. How many FBI reports have you seen? 

Mr. Dramonp. I have never seen an FBI report, but all I know is 
what comes out in industrial security hearings, and whenever any 
information does come out, and the kind of information that comes 
out is the kind of information which has been published in the press 
time and time again: so and so says that in a barbershop in Allentown, 
Pa., in 1934 you expressed yourself in opposition to evictions. We 
have had that. That barber wasn’t an FBI informant, why can’t 
he be produced? 

Senator Butter. You don’t think that is the sole evidence against 
that man? 

Mr. Dramonp. I say it is most frequently the evidence used 
against people in industrial security cases, because the FBI couldn’t 
have that many informants. Maybe they ought to, but they don’t; 
undercover informants that is. 

Senator Butter. And if that barber came out and the other people 
that you talk about came out, the time would not be very long off 
that you. wouldn’t have anybody in America that would be willing to 
tell the FBI anything. 

Mr. Diamonp. I am not so sure about that, Senator. I think that 
patriotic Americans ought to be willing to stand up and tell what 
they know about people, if what they know really amounts to evidence 
of a tendency to commit a serious crime. 

Mr. Arens. You know the history of this country from a security 
standpoint has been protection of the integrity of the FBI files. 

Mr. Diamonp. I am not asking that the FBI files be produced. I 
am asking that live people be produced to testify. 
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Senator Burter. You are asking not that their files be produced; 
you are asking that they be annihilated, because if you kill all their 
informants and make it impossible for them to get information, you 
put them out of business, and the minute you start telling what is 
in an FBI file and who gave certain information to the FBI, you 
are going to dry up all sources of information, the same thing as 
these men of the press, if they came up here before the committee 
and told what their sources of information were, why, they wouldn’t 
have a newspaper on the street, because people just wouldn’t tell 
them. anything. 

Mr. Diamonp. You know, I have never seen it happen that infor- 
mants who tell the Treasury Department about who is evading his 
taxes have ever been discouraged from giving information. ‘They 
have always been too happy, because they share in a part of the take. 
The informer has long been known in history. Informers have 
always been happy to come and testify, particularly if there is 
something in it for them. 

Mr. Arens. How about FBI undercover agents, do you think they 
ought to be required to testify? 

Mr. Dramonp. You mean as distinguished from casual backyard 
informants? 

Mr. AreEns. Yes. 

Mr. Diamonp. Well, that is a serious problem, but I say this: the 
Government would have to weigh the advisability of uncovering the 
informant as against the advisability of having him not appear against 
a worker who might not be in a very important position to sabotage. 

Mr. ARENS. 0 is going to make that determination? Here is 
an undercover agent for the FBI right now some place who reports 
to J. Edgar Hoover on information he has that he feels is very reliable 
that somebody is going to try to sabotage a plant or is very likely to 
sabotage a plant. 

Do you think they ought to make that undercover agent of the 
FBI come out in open court and tell who he is and how he got his 
information, destroy his usefulness as an FBI agent? 

Mr. Dramonp. Well, if he can’t, and that is a decision the FBI 
will have to make in the first instance, if he can’t, then that worker 
will either have to be indicted, or will have to be shadowed very 
carefully. 

Mr. Arens. Or blow up the plant first and then prosecute for 
sabotage, is that correct? 

Mr. Dramonp. I don’t think our criminal laws are that weak or 
ineffective, Mr. Arens. 

Anyhow, what I am suggesting is that the committee ought to 
consider this business of whether a man is being punished or isn’t 
being punished, and if he is not being punished, then I say perhaps a 
worker who is removed from his job is entitled to compensation under 
that provision of the Constitution that says no property may be taken 
for public use without just compensation. 

Returning to the statement, such an employer is entitled to com- 
pensation because the Constitution provides that private property 
may not be taken over for public use without just compensation, 
U.S. v. Peewee Coal Co. (341 U.S. 114). Applying the same principle, 
can it not be said that the worker in an ordinary occupation who is 
relieved of his job for a public purpose is likewise entitled to compensa- 
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tion? We think the committee should give serious consideration to 
this problem. 

Finally, this bill offers the prospect of duplication and hopeless 
confusion with respect to the industrial security program. We believe 
such a law would be used to bar from nonsensitive jobs in defense 
plants workers who have been found to be security risks under the 
industrial security program. This would be an unwarranted and 
unwise extension of an existing program which is in itself faulty. 
More than this, there would be two parallel and overlapping systems. 
A worker cleared under the procedures in this bill could be subjected 
to the procedures of the industrial security program. A worker 
denied clearance under the industrial security program could be com- 
pelled to face new charges under this bill. 

The possibility of inconsistent decisions and the probability that 
workers would be compelled to defend themselves again and again, 
in different hearings under different security programs, against 
similar or related allegations of fact, make the present bill highly 
objectionable. 

This is a time when all of the Government security programs are 
under scrutiny because of the criticisms of grave abuse which have 
been leveled against them. Before extending the present security 
pattern to a wholly new field, with the likelihood that serious harm 
will be caused to ordinary workers, the committee should make sure 
that the serious defects in the existing security pattern have been 
examined and remedied. 

Then there is a paragraph which I can omit because it is general in 
nature, but I would like to make these additional remarks: 

No one can rightly accuse [UE-CIO of being unrealistic or negative 
concerning the problem of security to which this bill is addressed. 
In our view realism demands that attention should not be centered 
on individual, rank-and-file workers. The incidence of espionage and 
sabotage among American workers has always been minimal. Rigor- 
ous laws now on the books dealing with these subjects have not proved 
inadequate. The heart of the problem lies, rather, in the effect that 
Communist-oriented unions or contractors may have on the security 
of our defense production programs. 

In 1952 President Carey presented to the Senate Subcommittee on 
Labor a proposed solution which was practical, was carefully protec- 
tive of labor’s cherished rights and liberties and required no additional 
legislation. This proposal embodied the following features: 

The Department of Defense should, by regulation, establish a tri- 
partite committee within the Department consisting of an equal num- 
ber of representatives from industry, labor, and the procurement 
agencies. The function of this committee would be to determine 
whether or not a union representing employees of a contractor or a 
prospective contractor is a security risk. An investigation of this 
question with respect to any union could be initiated either by the 
procurement agencies or by the committee itself. If, after investiga- 
tion and hearing by this committee the union is found, by a majority 
of the committee, to be Communist-dominated, the Department of 
Defense, through its Munitions Board would take the following 
action: (a) In the case of a prospective contractor, it will refuse to 
give him a contract; (6) in the case of a contractor already in the 
course of performing his contract, the Board will cancel the contract. 
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If the Department of Defense is unable to have a particular defense 
item manufactured in other facilities, the Department would seek an 
injunction against the employer requiring him to discontinue collec- 
tive bargaining relations with the union so long as he is engaged in 
the production of the particular defense item. All the foregoing 
procedures would be established by amendments to existing regula- 
tions issued by the Munitions Board. 

This proposal was vigorously presented to the Defense Department 
and thoroughly discussed with them. Despite our intensive efforts, 
they did nothing. We still think the essentials of our plan have 
merit and are worthy of reconsideration. 

Last year the Congress passed a law embodying a different ap- 
proach. This was the Communist Control Act of 1954 authorizing 
the Subversive Activities Control Board to adjudicate whether an 
organization is Communist infiltrated. If there is such a finding, 
the organization is stripped of rights under the National Labor 
Relations Act. Almost a year has passed since this legislation was 
enacted. To date no Communist union has been summoned to a 
hearing under the statute. Yet the administration declares that 
there is a great urgency for the enactment of S. 681. 

In view of the refusal of the Defense Department to adopt our 
proposal for a tripartite board controlling the allocation of Defense 
Department contracts and of the failure of the Justice Department 
to implement the Communist Control Act of 1954, we are justifiably 
skeptical of the claim that it is urgent to add still another security 
statute, of highly dubious value, to measures already in existence. 

Senator Burter. Thank you ever so much for coming down. 

Mr. Diamonp. Thank you very much. I wish that Jim Carey had 
been here. 

Senator Butier. I think you did very well. 

Mr. Arens. We will reconvene Tuesday, May 10, in room 423, 
at 10:30 o’clock. 

(Whereupon, at 3:55 p. m., the subcommittee adjourned, to 
reconvene on Tuesday, May 10, 1955, at 10:30 a. m.) 
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TUESDAY, MAY 10, 1955 


UNITED STaTEs SENATE, 
SuBCOMMITTEE To INVESTIGATE THE 
ADMINISTRATION OF THE INTERNAL Security Act 
AND OrHerR INTERNAL Security Laws 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10 a. m. in room 424 
Senate Office Building, ‘ Senator John M. Butler presiding. 

Present: Senator Butler. 

Also present: Richard Arens, associate counsel; Alva C. Carpenter, 
associate counsel; Frank Schroeder and Edward Duffy, professional 
staff members. 

Senator Butter. We will be in order. Mr. Raul, it is customary to 
swear the witnesses before this committee. Will you hold up your 
right hand? Do you, in the presence of Almighty God, solemnly 
promise and declare that the evidence you give this task force will be 
the truth, the whole truth, and nothing but the truth? 

Mr. Raut. Yes, sir. Mr. Sifton is with me, too. 

Senator Butter. He will testify? 

Mr. Strron. Not unless it is necessary. 

Mr. Raut. He is the legislative representative of the UAW. 

Senator Butier. In the presence of Almighty God, do you solemnly 
promise and declare that the evidence you give this task force will be 
the truth, the whole truth and nothing but the truth? 

Mr. Sirron. I do. 

Senator Butier. Sit down. 


TESTIMONY OF JOSEPH L. RAUL, JR., UAW-CIO, ACCOMPANIED 
BY PAUL SIFTON, UAW-CIO 


Senator Butter. I see you have a prepared statement. Are you 
going to follow that? 

Mr. Raut. If it would please you, I could give a summary of that 
and then answer any questions. 

Senator Butter. Maybe it would be just as well for you to follow 
along with it. 

Mr. Raut. All right, sir. 

My name is Joseph Raul, Jr. I am Washington counsel for the 
UAW-CIO and I appear here today on its behalf. We appreciate 
this opportunity to express our views on S. 681 and to join with the 
CIO, many of its affiliated unions and the AFL in expressing our 
opposition to this bill. 

The UAW-CL1O yields to no group, in or out of the United States 
Congress, in its opposition to communism. We met the Communist 


105 








106 DEFENSE FACILITIES PROTECTION ACT 


enemy on the battlefield of the UAW-CIO and routed them. Later 
we met these same forces on the battlefield of the CIO and routed 
them. We believe the record shows that we know more about how 
to fight Communists and communism effectively and decisively than 
a lot of the armchair strategists in the Departments of Justice and 
Defense and the United States Congress. You do not beat com- 
munism by adopting its standards of immorality and its methods of 
destroying the rights of the individual but by implementing democ- 
racy’s standards through methods compatible with our Constitution. 

The UAW-CIO has not reached its position in opposition to S. 681 
lightly. Our 15th constitutional convention, which met in Cleveland 
at the end of March of this year, urged the investigation of past and 
present injustices to, and abuses suffered by, workers in defense 
industries and plants under existing security procedures and expressed 
deep concern that, if these security procedures were not checked and 
reversed, they would turn the United States into a nation of stool 
pigeons. 

Far from checking and reversing these security procedures we say 
to this committee that if S. 681 were to be enacted and were to be 
held constitutional, which we doubt, it would turn our great freedom- 
loving America into a nation of stool pigeons. 

The UAW-CIO opposes the present bill as untimely, unwise, and 
unconstitutional. 

S. 681 is untimely because it would have Congress act first and 
think second. While the Humphrey-Stennis resolution to investigate 
the very matters covered by S. 681 is pending before the Senate, the 
sponsors of S. 681 are attempting to take the very action whose 
feasibility the Humphrey-Stennis resolution proposes to investigate. 

Senator Butter. At that point, don’t you realize that the same 
thing was suggested last year by Mr. Magnuson that is suggested by 
the Humphrey-Stennis resolution? 

Mr. Raut. I think that is correct, sir. 

Senator Butter. Don’t you believe that the Congress of the United 
States is able to make its own investigation and come to its own 
conclusions on matters of legislation affecting the country? 

Mr. Raut. I do not think the Congress has done a very good job 
with anti-Communist legislation over the past 6 years. 

Senator Butter. I happen to think they have. 

Mr. Raut. I happen to think that they haven’t, sir; that after 6 
years of anti-Communist bills, you still have not met one of the 
problems. 

Senator Butter. Do you fellows do everything once and do it 
perfect? 

Mr. Raut. I will tell you one thing, Senator, we usually investigate 
carefully before we act. 

Senator Butter. I think we do, too, if you do not mind. 

Mr. Raut. I think the Humphrey-Stennis resolution was set up 
for the very purpose of doing a careful job on this. 


Senator ButLerR. What do you think this committee has been doing ~ 


here since 1950? 


Mr. Raut. I do not consider this committee has done a very careful | 


job, sir. 


Senator Buruer. I think that it has done a fine job and I do not | 
like your gratutious insults to this committee. I think the whole 7 
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tenor of your statement to date has been such as to not lend credit 
to your organization. 

Mr. Raut. Well, sir; I do not think our organization—— 

Senator Butuer. I am just a little sick of sitting here and having 
you fellows come in and tell us we are not doing a job, we are not doin 
this and that—the work of the Congress is all for nothing. Go aheac 
and proceed. 

Mr. Raut. I think the record of the UAW-CIO and of the CIO 
against communism 

Senator Butter. Well, what is the record now? What is the record 
now? What is that great record you are talking about? 

Mr. Raut. The only thing that really mattered to the labor people 
or people in this country, to the Communists in this country, was cap- 
turing the labor movement. 

The UAW licked them and they have not got as much influence in 
the UAW as they might have in any other body in the United States. 

Senator Butter. But don’t you realize that there are still some 12 
or 13 Communist-dominated unions in this country? 

Mr. Raut. I am not arguing about that. I am saying that the 
CIO licked them. 

Senator Butter. I see. The CIO licks them and throws them off 
on the public. Then what is the public to do? 

Mr. Raut. They do not throw them off on the public. A large 
part of those 12 or 13 unions have been cleaned up and locals of those 
unions are now back in the AFL-CIO and are all cleaned up as a result 
of being thrown out of the CIO. 

Mr. Arens. What is the situation of local 600? Are you conver- 
sant with the facts? 

Mr. Raut. I certainly am. 

Mr. Arens. Would you tell us about it? 

Mr. Raut. It is an anti-Communist local. 

Mr. Argens. In Detroit? 

Mr. Raut. Yes. 

Mr. Arens. Do they have any Communist leadership in local 600? 

Mr. Raut. No. 

Mr. Arens. When was that cleaned up? 

Mr. Raut. It has been cleaned up over the years. 

Senator Butter. Proceed with your statement. 

Mr. Raut. I would just like to say, if this is an investigation of 
the UAW, I do not think the UAW has to take second to the Senate 
Internal Security Committee on its: anticommunism nor our great 
anti-Communist president, Walter Reuther. 

Senator Butter. We will go ahead. Proceed with your statement. 

Mr. Raut. 8. 681 is unwise because it is based on the principle that 
a democracy can properly function through general surveillance over 
the workers of our Nation. This principle is bad democracy and, as 
we shall show, bad security. 

S. 681 is unconstitutional because it permits the discharge of a 
worker in private employment without the right to face his accuser. 

Senator Butter. Just a moment. Is the Magnuson bill uncon- 
stitutional? 

Mr. Raut. If the Magnuson bill permits the discharge of a private 
ener of a private concern without facing his accusers, the Magnu- 
son bill is and will be held unconstitutional. 
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Senator Butter. Well, it does exactly that and the Supreme Court 
has refused certiorari. 

Mr. Raut. Senator, you ought to be a good enough lawyer to know 
that an order of certiorari proves nothing. The Supreme Court 
has said that many times. 

What may be the Supreme Court’s decision in the Peters case 
involving public employment, it is certainly a violation of due process 
of law for the Government to deprive a man of private employment 
on the unsworn statement of a secret informer whom he never sees 
or cross-examines and whose name neither he nor the Board taking 
action against him ever knows. 

The UAW is vitally concerned with this proposed bill. Thousands 
upon thousands of our members are presently covered by the Defense 
Department’s program for screening employees in defense plants who 
have access to classified information and material. They have seen 
that program operate; they have seen employees tried on vague 
charges at hearings based on meaningless criteria and have seen hearing 
boards decide cases on the unsworn testimony of unknown informers. 

Our members know that S. 681 would apply these vague charges, 
meaningless criteria and secret informers to other hundreds of thous- 
ands of our members who do not have access to classified material. 
They insist that no such action be taken unless it is absolutely neces- 
sary for our national security. No such showing has been made. 

One of the most significant things about S. 681 is that nobody has 
even tried to make out a case for it. 

The General Counsel of the Department of Defense, Mr. Brucker, 
made a short statement to this committee, containing a lot of generali- 
zation and no facts; to explain this away he stated that— 


much of the information which the committee will wish to have before it will be 
furnished by the Department of Justice. 


When the Department of Justice representative testified, he did not 
even bother to present a prepared statement giving facts why this bill 
is necessary. 

Another most noticeable thing about S. 681 is that it is a master- 
piece of obfuscation. On the four major points: Why the bill is 
needed, when it will go into effect, who it will cover and how it will 
operate—the bill is either ambiguous or downright misleading. 

Why? 

In section 2 of the bill, Congress finds that— 

there exists in the United States a limited number of individuals as to whom there 
is reasonable ground to believe that they may engage in sabotage—-espionage or 
other subversive acts * * * 
and, in section 3 (c) of the bill Congress authorizes the President to 
institute measures to bar from defense facilities— 
individuals as to whom there is reasonable ground to believe they may engage in 
sabotage, espionage, or other subversive acts. 
These two provisions might imply to the unsuspecting reader that S. 
681 had something to do with espionage or “‘other subversive acts” as 
well as with sabotage. This is not the case. The bill has nothing 
whatever to do with espionage; workers in defense plants who have 
access to classified information or material are already covered by the 
“Defense Department’s Industrial Personnel Security Program.”’ 
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Equally clearly, the bill has nothing whatever to do with ‘other 
subversive acts,” such as advocating the overthrow of the Govern- 
ment. by force or violence; this, of course, is dealt with by other 
statutes such as the Smith Act. Indeed, the words ‘‘other subversive 
acts’’ such as advocating the overthrow of the Government by force 
or violence; this, of course, is dealt with by other statutes such as the 
Smith Act. Indeed, the words ‘other subversive acts’ are so vague 
as to be meaningless. If the sponsors of S. 681 have any specific 
“subversive acts” in mind, they have not made them known publicly. 

In simple terms, S. 681 is an antisabotage bill, supplementing earlier 
legislation making sabotage a crime punishable by a 30-year prison 
term. For some “unexplained reason, the sponsors of the bill have 
thought it necessary to surround this antisabotage purpose with words 
like “espionage”’ and “other subversive acts”’ which have no relation 
whatever to the bill. We will examine later into the extent to which 
the bill would be effective in the field of sabotage. 

If I may insert at this moment the suggestion that this is apparently 
realized now by the members of this committee, for in the publie 
statement of the hearing it refers to the bill as one for the “prevention 
of sabotage in defense plants.” 

If this is so, | see no reason why we need comment or act upon the 
irrelevant and related subject of espionage and other subversive acts. 

When? 

Section 3 (a) provides that— 
whenever the President finds by proclamation or Executive order that the security 
of the United States is endangered by reason of actual or threatened war 
or various other enumerated factors, he is authorized to put the act 
into effect. The unsuspecting reader again would naturally infer 
from this language that the act might not go into effect until some 
future time when the present international situation became even 
more critical. Yet the General Counsel of the Defense Department 
testified before this committee on April 29, 1955, that the Govern- 
ment wants ¢o put this bill into operation as soon as the President 
signs it. In other words, the finding by the President has already 
been made by the administration and the language in the bill is sheer 
window dressing. 

Who? The bill gives the President authority to 
bar from access to any defense facility or facilities individuals as to whom there is 
reasonable ground to believe they may engage in sabotage, espionage, or other 
subversive acts. 

Section 3 (d) states that “defense facility” shall have the same 
meaning as it has in title I of the Internal Security Act of 1950 where 
it is defined as any factory, service establishment, or other facility 
which the Secretary of De fense finds related to the security of the 
United States—in other words, any business in the United States. 
This language would give the Defense Department authority to engage 
in a nationwide screening process of all workers. Yet the General 
Counsel of the Defense Department testified that the bill would not 
be so utilized. 

Rather— 


he said— 


it is our intention that this authority be used selectively in vita) facilities concen- 
trating on known subversives. 
63587—55- 8 
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But if the administration does not intend to engage in a nationwide 
screening program under this bill, why ask for the authority to do so? 
Furthermore, if the administration does not intend to engage in a 
nationwide screening program, why does it not come forward with a 
standard of determining what plants will be screened instead of hiding 
behind generalities like “selectively” and ‘‘concentrating.”’ 

Incidentally, one might also ask what a “known subversive’’ is. 
The only way a person could be known to be a subversive would be if 
he had committed a criminal subversive act; presumably the adminis- 
tration would or should ‘prosecute such a person for his crime. 

How? 

Section 3 (b) provides for notification to the suspected individual 
“of the charges against him’’ and ‘‘an adequate opportunity to defend 
himself against the charges.’’ But how can a man have an adequate 
opportunity to defend himself when, two sentences later in the same 
section of the bill, it is provided that— 
nothing contained in this Act shall be deemed to require any investigatory organi- 
zation * * * to disclose its informants or other information which in its judgment 


would endanger its investigatory activity * * *. 

In other words an accused worker would have an adequate opportunity 
to defend himself as long as he was foolish enough to think that facing 
his accuser was not part of an adequate opportunity to defend himself. 

As a matter of fact, and as already indicated, this provision is quite 
clearly unconstitutional. Regardless of the outcome of the Peters 
case and regardless of whether the Supreme Court there decides 
whether a Government employee can be discharged on the basis of 
secret information, there can be little doubt that the Government 
cannot require the discharge of a worker from private employment 
without giving him a fair hearing. The very contention that the 
Government made in the Peters case—namely, that Government 
employment is a privilege, not a right, a position which we contend is 
unconstitutional insofar as it seeks to deprive a worker of due process 
just because he has entered Government employment—is tantamount 
to a concession that where employment is a right, as it is for a worker 
in a private plant, the employee cannot be discharged without a fair 
hearing facing his accuser. 

I would like to interject at this point another matter related to how 
this bill would operate. The present security program dealing with 
employees who have access to classified information operates primarily 
on what one may call a guilt-by-association theory, that is, most 
people are barred because they know somebody or did know somebody 
who was suspected of something. 

And in this connection I would like to call your attention, Senator 
Butler, to the very fine statement by your own Republican governor 
of Maryland on the question of guilt by association and the danger 
of public acceptance and governmental acceptance of the question of 
guilt by association. 


In a speech up in New York State on May 3, Governor McKeldin 
of Maryland said: 


There is disturbing evidence that guilt by association is gaining acceptance in 
large segments of public opinion, and what is accepted by public opinion even- 
tually will find its way into formal legislation. If we ever grant that mere asso- 
ciation can transmit guilt, then all association becomes suspect. Do not hug 
the delusion that this will apply only to treasonable association, for what is 
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treasonable in one man’s eyes is harmless or praiseworthy from another point of 
view. Guilt by association once admitted as a valid principle will soon enough 
apply to all free associations. 

Mr. ArENs. Do you think Governor McKeldin there meant it was 
perfectly all right, perfectly in the public interest for this Govern- 
ment to allow people to have access to its defense secrets who are 
consorting with Communists and spies and saboteurs? 

Mr. Raut. Mr. Counsel—— 

Mr. Arens. Will you just answer that question. Do you think 
that is what he meant? 

Mr. Raut. This bill has nothing to do with access to defense 
secrets. You fellows keep getting off this bill. It has nothing to do 
with secrets and you know it. 

Senator Butter. It has something to do with access to plant, does 
it not? 

Mr. Raut. That it does. 

Senator Butter. Where secret work is being done? 

Mr. Raut. No; it has nothing to do with access to secret informa- 
tion. You keep trying to fool the public about what is in this bill. 

Senator Butter. We are not trying to fool anybody. 

Mr. Arens. Could you answer that question? Do you think 
Governor McKeldin in that statement there was contending that it 
is in the security interests of this Nation for us to permit people 
to have access to defense plants, defense facilities, who are consorts 
of Communist spies and saboteurs? 

Mr. Raut. I say this 

Mr. Arens. Could you just answer that question or are you going 
to avoid that, too? 

Mr. Raut. I am not avoiding anything. 

Mr. Arens. Then answer the question. 

Senator Butter. Answer the question. 

Mr. Raut. If one of you will talk at a time | will try to answer. 
Now will you restate the question? 

Mr. ArEns. You suggest that Governor McKeldin is contending 
that in that statement, it is in the security interests of this Govern- 
ment to permit people to be in our defense plants, to have access to 
defense secrets, who are consorts of Communists, spies, and saboteurs? 

Mr. Ravt. I will not answer your question until you take the 
“defense secrets’ out of it because this bill has nothing whatever 
to do with “defense secrets” and you are trying to change the subject. 
If you will ask the question correct, I will answer it. 

Mr. Arens. If you do not want to answer the question, the record 
will show you are trying to avoid it. 

Mr. Raut. I am not trying to avoid the question. You are trying 
to bring in something that is not in this bill, namely, safeguarding 
defense secrets. 

This has nothing to do with that and you know it, too. e« 

Mr. AreEns. I do not know it at all because it does. It permits 
the Government to keep spies out of the defense plants. 

Mr. Ravw. You have a program going now for every employee who 
has access to confidential secret or top secret information. This 
bill will not affect that program one iota. 

Mr. ArENs. Why, of course it will. 

Mr. Raut. Well, how? 
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Mr. AreEns. Are you suggesting to this committee and to the public 
that a spy can do no harm, no damage in a defense plant unless he 
has his hands actually on the defense files, secret files, a piece of paper? 

Mr. Raut. Well, you have just made ‘Wilson out as a rather poor 
Secretary of Defense: if he limited the present program to people who 
had their hands on defense secrets, he would not be much of a Secre- 
tary of Defense. But I know the program is not so limited because 
I deal with it. That program applies not only to people who get 
their hands on it but people who work on the type of plane or machin- 
ery that is confidential. 

Mr. ArEns. Does it let them in the shop at all? 

Mr. Raut. It does not let them in the parts of the shop where 
there is any confidential information. 

Mr. Arens. You think it is all right to let a spy in a plant so long 
as he is not in the area where actual secrets are being passed back and 
forth, is that correct? 

Mr. Raut. Mr. Arens, if you know where this spy is, you really 
ought to get him prosecuted. 

Senator BurLer. Will you answer the question, please? 

Mr. Raut. I just answered it. 

Senator Buruter. I think that was a very simple question. Are 
you for permitting a spy or saboteur to get into a plant where there 
is no secret work being done but just to get into the plant? 

Mr. Raut. I am against letting spies or saboteurs get in anywhere, 
but if you know where there is a spy or a saboteur, Senator, you should 
not waste your time here. You should be over at Justice getting them 
to prosecute the spy or saboteur. 

Mr. ArENs. How would you keep these spies and saboteurs out of 
defense plants? 


Mr. Raut. I will do that now or come to it when it is dealt with in 
this statement. 

Mr. ArENs. You have heard the Departments of Justice and 
Defense say there are dangerous areas here which need plugging in 
the laws to keep spies and saboteurs out of our defense plants? 

Mr. Raut. I am coming to that.now; do you want me to do it now? 

Senator ButT.Ler. Take it in its orderly manner. 

Mr. Raut. I would just like to conclude on Governor McKeldin 
that I believe that the man who made that speech attacking guilt 
by association would be against a bill which would apply guilt by asso- 
ciation to practically all the workers in this country. 

Senator Butter. Well, I would be very happy to know whether he 
is for or against it. Now why don’t you send him a copy and ask 
him? 

Mr. Raut. That is up to you, Senator. 

Senator Butter. That is up to you. You are talking about him. 

Mr. Raut. I never had_the privilege of meeting the Republican 
Governor of Maryland. You did. 

Senator Butter. I am not quoting him. The mails are open. 
You write him a letter and ask him whether he is for this bill or not. 

Mr. Raut. It seems to me, Senator, that the Senator from Mary- 
land ought to be in closer touc +h with the Governor of Maryland than a 
lawyer in the city of Washington. 

Senator Burier. I did not bring him into this discussion. You are 
quoting him as an authority against this bill. 
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Mr. Raut. Lam quoting him 

Senator BurLter. You are trying to influence public opinion against 
this defense protection bill on the basis of injecting the Governor of 
Maryland into it. 

Mr. Rauu. You bet I am. 

Senator Burter. The plain innuendo is that you think he would be 
opposed to this legislation. Now I do not think he is opposed to it. 
I think he would favor this legislation. 

Mr. Raut. I have no idea whether he is for or against the legislation 
but 1 repeat—— 

Senator Butter. Then what did you bring him into it for? 

Mr. Raux. Wait a minute, I was about to repeat what I had said 
and which explains why I brought him in. The Governor of Maryland 
says that guilt by association is a very dangerous thing in this country 
today. Your bill will apply guilt by association to practically all 
workers in this country. 

Senator Butuer. Is it guilt by association when the Department of 
Justice says that they have information that leads them to believe 
that a certain individual working in a certain defense facility would 
be able to commit an act of sabotage? 

Is that guilt by association? 

Mr. Raut. How can this country protect itself? Now you go into 
those questions and tell us. 

Senator Butter. All right. We will go ahead. 

Mr. Raut. Let me say the question whether a man is liable to com- 
mit sabotage or liable to commit something else can very well become 
a matter of guilt by association on which Governor McKeldin made 
his magnificent statement. As far as I am concerned, I am perfectly 
willing to rely on his feelings about guilt by association and I think 
that others would do well to follow the Governor. 

Senator Butter. And you would follow guilt by association to the 
point where the only thing you had to do about this was wait until 
the plants are blown down or something of the kind and then you 
would prosecute the fellow that did it? 

Mr. Raut. On the contrary 

Senator ButLer. Instead of protecting our facilities while there is 
still time to do it. 

Mr. Raut. On the contrary in the statement which was filed 
yesterday if the Senator had cared to look at it, it makes it perfectly 
clear what we propose and I will come to that. 

Senator Butter. Now what statement that was filed yesterday, 
what was that? 

Mr. Raut. It was filed this morning. 

Mr. Arens. When the CIO ejected these numerous Communist- 
controlled organizations from the CIO in 1950 it ejected non-Com- 
munists as well as Communists, did it not? 

Mr. Raut. It did not eject non-Communist unions as well as 
Communists. It ejected some unions that.were Communist controlled 
but the non-Communist locals we tried to get back. 

Mr. Arens. Now there were a number of workers say in the Ameri- 
can Communications Association who were known Communists, is 
not that correct? 

Mr. Raut. Sure. 
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Mr. Arens. And they were ejected along with the Communists in 
the American Communications Association, weren’t they? 

Mr. Raut. The organization was ejected. 

oe Arrens. Well, they were members of the organization, weren’t 
they? 

Mr. Raut. The organization was ejected; yes, sir. 

Mr. Arens. And they were ejected right along with the organiza- 
tion, weren’t they? 

Mr. Raut. The organization was ejected. 

Mr. Arens. And the organization included non-Communists as well 
as Communists? 

Mr. Raut. Oh, yes, yes, by all means. 

Mr. Arens. The CIO did that? 

Mr. Raut. Sure, and we tried to get back the non-Communist 
locals. The UE, the IUE has recovered a good part of the old UE 
and got these men back in good-anti-Communist unions. That is the 
purpose. We did not just abandon these people. Incidentally, you 
mentioned the ACA, Mr. Counsel. I would like to point out to you 
that in your questioning the other day, you seemed to imply that the 
ACA was going around stealing Western Union messages. 

That was certainly the implication of your statement I thought, 
that they opened Western Union messages. 

Senator Butuer. I do not think so at all. What he said was that 
the messages were being monitored by members of a Communist in- 
filtrated union. 

Mr. Raut. I do not know what monitored means. This was an 
indication—— 

Senator Butter. Don’t you know what it is to monitor a telephone 
call? You listen in. 

Mr. Raut. Oh, they were listening in on these messages. 

Senator ButLer. They monitor all of the cables and tie lines. 

Mr. Raut. Is this a legal monitoring? 

Senator Butter. That is, yes. It is a legal monitoring. That is 
what we are complaining about. We want to get some way to make 
it an illegal monitoring. 

Mr. Raut. Any monitoring that does not have the permission of 
the Government is an illegal act. 

Senator Butter. Well, we will go into that later but this bill goes 
right to that. That is one of the things this bill goes to and it just so 
happens that under the existing law the Government does not have 
the right to get to those people. This bill would give it that right. 

Mr. Raut. If anybody is tampering with any messages, whether it 
is the Government or anyone else, whether it is a Western Union mes- 
sage or a telephone line, anybody that is tampering with one of those 
is violating the law of the land. 

Mr. Arens. Do you think that makes much difference to a hard- 
core Communist, whether he is violating the law or not? 

Mr. Raut. No, but if you know he is violating the law, you ought 
to get him prosecuted instead of all this business about what people 
may do. This country would be a lot better off if people were prose- 
cuted for what they have done instead of for what they may do. 

Senator Burter. We have heard that information about the 10th 
time so let us get on with your statement. 
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Mr. Ravt. In conclusion, I would like to state as stated in the state- 
ment here a bill such as S. 681 that is misleading on why, when, how, 
and who, ought not pass the Congress of the United States. 

Senator Butter. You certainly realize this bill passed the Senate 
last year by quite a large vote. 

Mr. Raut. I do realize that. Ido not think it should again. I do 
not think anybody understood it and I think that one of our jobs is to 
see that people understand how misleading this bill really is. 

Stripped of its verbiage and misleading phrases, S. 681 is an anti- 
sabotage bill. 

Senator Butter. Will you excuse me just another minute, please? 

Don’t you know that the Government Operations Committee, now 
presided over by the distinguished Senator from Arkansas, Mr. 
McClellan, recommended to this session of the Congress that this bill 
pass immediately? 

Mr. Raut. I do not know it but it would not change our view. 

Senator Butuer. In view of that, do you think that nobody around 
here knew what they were doing? 

Mr. Raut. I do not think the Senate knew——— 

Senator Butter. Or do you think maybe we do know sometimes 
what we are doing? 

Mr. Raut. I do not think that this bill will get us any security and 
it will get us a lot—— 

Senator Butier. I did not ask you that question. You said there 
was not anybody around here that understood it? 

Mr. Raut. I did not say there wasn’t. 

Senator Butier. I am telling you there are plenty of people here 
that understand it. 

Mr. Raut. Our job is to see that more people understand the very 
dangerous implications of this bill. 

Senator Butter. That is a very legitimate purpose and you stick 
to that. 

Mr. Raut. We are going to. 

Senator Butter. Right. 

Mr. Raut. Stripped of its verbiage and misleading phrases, S. 681 
is an antisabotage bill to screen out of American industry persons 
who some department of the Government at some point in time 
under some official’s direction believes might some day commit some 
act of sabotage, despite the deterring threat of a 30-year prison term 
if caught, which is already in law. The question before the Butler 
task force, and ultimately before the Congress, is whether S. 681 is 
the proper way of getting at the sabotage problem. 

There is no recorded case of sabotage during World War II or, 
what is more significant, during the Korean war. This favorable 
history ought not, however, cause anyone to minimize the possibility 
of sabotage in a time of acute crisis or war with Soviet Russia. There 
is the ever-present possibility that members of the Communist Party, 
or those subject to its discipline, would attempt sabotage against 
their own country to assist their chosen and adopted ideological 
motherland. The question, therefore, is how best to prevent such 
sabotage from occurring, 

The prevention of sabotage is a considerably different problem 
from the prevention of espionage. Antiespionage measures can be 
applied to a limited field—to persons having access to secret informa- 
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tion. Unfortunately, the Government has failed to recognize this 
point in its antiespionage measures, and has applied its security 
programs to millions of persons who have nothing whatever to do 
with secret information as, for example, Government employees in 
nonsensitive jobs. But the fact remains that antiespionage measures 
can be, and should be, applied only in the limited area of persons 
having access to important defense information. 

Senator BurLer. Do | take from that that you think the Commu- 
nists should have employment by the Government of the United States 
in a nonsensitive position? 

Mr. Raut. The Hatch Act prevents that, Senator Butler, and I 
have no suggestions that a law for 16 years ought not to be repealed 
but I will say that Mr. Scott McLeod of the Republican administra- 
tion took that very position before the Senate Government Opera- 
tions Committee. 

He said that he thought a Communist should be hired if he was 
important enough to do the job. 

Mr. Arens. That would be as informer, would it not? 

Mr. Rau. No, not as an informer. It was on the point that you 
may need a Communist and he did not even know that the Hatch. Act 
prohibited Communists from getting employment. 

Now beyond that, if you want to know what we think about the 
hiring of people for Government work in nonsensitive jobs, I will tell 
you. The UAW has been on record for a long time that you would 
have more security in this country if you limited the Government 
security program to employees who had access to classified information 
because if you did that, you could really look at the people with 
access to secrets carefully instead of this present screening of 3 million 
people. 

Senator Butier. Let us examine this thing a little now. A Com- 
munist to you is a person who has been convicted as such? 

Mr. Raut. No. 

Senator Butter. What is a Communist to you? What does it 
mean? 

Mr. Raut. A Communist is a person who is a member of the Com- 
munist Party or 

Senator Butter. An admitted member. 

Mr. Raut. No. 

Senator Butter. Then what is he? 

Mr. Rav. You were interrupting me when I was finishing my 
sentence. A Communist is a member of the Communist Party or 
one who is subject to the discipline of the Communist Party. 

Senator ButLer. Now with all these unions that you expelled—did 
they all come in that category? 

Mr. Raut. They were subject to the discipline of the Communist 
Party. 

Senator Butter. Did you have positive proof of that? 

Mr. Raut. You bet we did. 

Senator Butter. Why don’t you make it public and let the FBI 
have it and we could make good use of the information in the com- 
mittee? 

Mr. Raut. Senator, you do not read the documents of the Senate. 
The Labor Committee, the subcommittee of the Labor Committee 


‘ 
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under Senator Humphrey’s fine direction released all of these reports 
publicly. 

I will be glad to supply you with a copy of it. 

Senator Butter. Released the data that you have. 

Mr. Raut. Sure. I will be glad to get it for you. 

Senator Butter. You are the first one that knows anything about 
that around here. 

Mr. Rau. We can get it while we are sitting here and have it 
brought in. I do not think it would be hard. 

Senator Butter. You think it is just something that you can carry 
around. That is all the record you had to expel 13 Communist unions. 

Mr. Raut. The decision 

Senator Butter. I am not worried about the decision. I want the 
basic information. 

Mr. Raut. It states the basic information. 

Senator Butter. I do not want any statement of it. I want the 
information. 

Mr. Raut. It states the information in the findings. 

Senator Butter. You were perfectly well satisfied to say you can 
investigate and throw out these people as Communists but if we 
investigate we cannot throw them out. 

Mr. Raut. We did not throw out any person as a Communist. 

Senator ButLer. Just 13 unions. 

Mr. Raut. We took the unions and found they followed the party 
line on every item. 

Senator BurLer. We take a man that we have been watching and 
we know that that man is liable to commit an act of sabotage and you 
say let him roam around in our secret defense facilities. 

Mr. Raut. Stop the secret. 

Senator Butter. All right he is in the facility where secret work is 
being done. 

Mr. Ravt. He is not in the facility. 

Senator Butter. You say all right, let him have entrance to that 
place. You have not any right to keep him out. You have no right 
to expel him but we can expel if we want to. 

Mr. Raut. He is not in the secret part. 

Senator Butter. The Government does not know what it is doing, 
the FBI does not know what it is doing but you do know what you are 
doing. Is that what it adds up to? 

Mr. Raut. I think you show your feeling about it when you keep 
using the words “secret part of the facility.” That is the one point 
I am going to get over if I am here all afternoon. 

Senator Butter. They are in a facility where secret work is being 
done. 

Mr. Raut. That is not right. They are not in a facility. 

Senator ButLer. When they set off a bomb it does not stop at the 
wall where the secret work is being done. It takes the whole plant 
with it. They have no business in our defense facilities. You would 
not let them stay in your union because you were satisfied without 
any trial or without any confrontation of witnesses or without any- 
thing else that they were Communists? 

Mr. Raut. Senator, if you ever run a hearing as fairly as the CIO 
did, you will be doing something. They had confrontation, they had 
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every procedural possibility and they were thrown out because the 
record was clear. There never was a fairer hearing than the CIO 
ran on these things. 

Senator Butter. As a matter of fact, did they appear at all? 
Did they have any hearing? 

Mr. Raut. They had a right to a hearing. 

Senator Butter. Did they have any hearing? They did not even 
appear, did they? 

Mr. Raut. A lot appeared. Some refused to appear because they 
knew they were guilty before they started. 

Senator BurLer. Now you are on a different track. 

Mr. Raut. We offered the fairest kind of a hearing. 

Senator Burter. Let us proceed with the-statement. 

Mr. Raut. And a hearing where the witness is not interrupted as 
often as he is this afternoon. 

To pick up my train of thought, I was explaining— 

Senator Butter. You were down to “but I think.” 

Mr. Raut. I think I had finished page 6 but I would like to pick 
up my train of thought. It was this. With respect to antiespionage 
measures you can limit them because there is a limited field of secret 
information. 

Now as I said there, I think the Government has not done it but 
it could have had a very careful limitation on antiespionage measures. 

And I say antisabotage, however, cannot be so limited. The possi- 
bilities of sabotage are everywhere—bridges, railroad tracks, water 
supplies—installations to which the average person has access every 
day. Why screen the engineer on a train when thousands of persons 
have access to the track and could equally well derail that train? 
Why screen the workers in the steel factory when the truckdriver 
can just as easily leave behind a destructive device? 

And so on. Indeed, despite the protestations of the Government 
that they only intend to screen a very selected group under this bill, 
Assistant Attorney General Tompkins made a very different state- 
ment to a Department of Commerce Special Industry Conference on 
Industrial Security on December 15, 1954. Mr. Tompkins told that 
meeting of industrialists—from which, of course, individuals having 
access to a plant are often in just as good a position to commit sabotage 
as are machinery workers. One wonders how General Counsel Brucker 
can talk about selective screening and Mr. Tompkins can talk about 
screening delivery men going into plants. 

Simply stated, the possibilities for sabotage are everywhere; the 
real defense against sabotage can only come from infiltrating the 
potential sabotage organization. No individual is going to engage 
in sabotaging an important installation on his own. He is going to 
have to have direction, associates, equipment, and knowhow. 

Mr. Arens. Then why didn’t the CIO infiltrate these Communist 
unions and change-them back to non-Communist unions instead of 
expelling them? 

Mr. Raut. We have done better through the expulsion route and 
I give you again the example of the electrical workers. 

Mr. Arens. That is what the Government wants to do now; expel 
them from these defense plants the same as the CIO did with the 
Communist unions. 

Mr. Raut. Oh, you do not want to do the same thing the CIO did 
with the Communist unions. We expelled them for the purpose of 
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cleaning up a lot of the operations and we got a lot of them back. 
In the legal workers the majority of fellows who were in the union at 
the time it was expelled are presently a part of a very fine [UE-CIO. 
We did not expel them for the purpose of sending them to Siberia, 
but, if you knock somebody out of a plant here on your program he 
will be in an economic Siberia. 

Mr. Arens. The Communist agent we would throw out would be 
in an economic Siberia. The Communist Party would have to support 
him then, wouldn’t it? 

Mr. Raut. I have watched the defense industrial security program 
work, and they have gotten everything but Communist agents out of 
there. They have gotten people whose brothers once were members 
of the Communist Party. 

They have gotten all sorts of guilt by association, but I have not 
seen them get any Communist agents. 

Mr. Arens. How many of them do you know? What study have 
you made of the FBI records on these cases? 

Mr. Raut. You know that I do not have access to that. 

Mr. Arens. Of course you do not. Neither does anyone else in 
the CIO. 

Mr. Raut. We are lawyers. We do see the cases from the side of 
the person who is accused, and of all the people who ever came to 
me I have never seen one who could even remotely be called a 
Communist agent, not remotely. 

Picking up my train of thought again, no individual is going to 
engage in sabotage of an important installation on his own. He is 
going to have to have direction, associates, equipment, and know-how. 
That is sabotage is a professional operation that has got to be run as a 
ring. It is here, it seems to us, that the two different approaches for 
dealing with the danger of sabotage become clear. 

Here I would like to point out you asked me what we propose to do 
about it. 

Senator Butter. How would you do that? Would you go back 
to the stool-pigeon approach that you complained about a minute ago? 

Mr. Raut. I was just about to indicate how we would do that. 
That was the very question you asked me before. There are two 
approaches. One approach is to try and watch everybody in the 
United States—the approach of S. 681. The other approach is 
through the time-tested methods of counterintelligence. 

The efforts to watch everybody will undoubtedly fail. As has been 
well said— 
the moment we start guarding our toothbrushes and our diamond rings with equal 
zeal, we usually lose fewer toothbrushes but more diamond rings. 

The moment we start watching everybody, the more certain we are 
to uncover the nonconformists and the less certain we are to safe- 
guard ourselves against real traitors. The nationwide screening 
authorized by S. 681 would be both ineffective in practice and abhor- 
rent in principle. Today we have the secret informer and the stool 
pigeon utilized against our Government employees, against our soldiers, 
and against workers with access to defense information. ‘Tomorrow 
we would have them used against practically all workers in the land. 

Mr. Arens. Before you get on to your plan you are still criticizing 
the plan of S. 681. May I now ask you a question or two with refer- 
ence to the bill. The bill says that they are going to bar from access 
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to any defense facility or facilities individuals as to whom there is 
reasonable ground to believe they may engage in sabotage, espionage, 
or other subversive acts. Now do you think those people ought to 
have access to defense facilities? 

Mr. Raut. The answer to that question is “No.” 

Mr. Arens. Who is going to make the determination as to whether 
or not they should have access to the defense facilities? 

Mr. Rav. The way you catch those people? 

Mr. ARENs. Just answer that question. Who would make the 
determination? 

You have agreed with me they should not have access to defense 
facilities. That is what the bill says. Now, who is going to make 
that determination? 

Mr. Raut. The way you catch those people is not by what deter- 
mination you are talking about which is going to be does his brother 
or mother-in-law read the Daily Worker but is he really a saboteur? 
The way you catch that is by infiltrating the sabotaging ring, not by 
having a security program for every worker in the Nation. 

Senator Butr.er. In other words, you would not. leave the impres- 
sion here that the only information the FBI has on any of these people 
is that they know some Communists? 

Mr. Raut. I would say that in many cases under the present 
industrial employment security program where they charge people, 
they have a lot less information than that they know some Com- 
munists. 


Senator BurLerR. Upon what can you possibly base a statement of 
that kind? 


Mr. Raut. I will give you a case, Senator. Would you like to 
hear about a case? 

Senator Butter. You have got one case out of maybe 150 million. 

On what can you base such a general statement? 

Mr. Raut. Let me give you a case. 

Senator BurLer. You can get several out of a million. 

Mr. Raut. I do not have a million. 

Senator Butter. There are millions of them and you know there 
are, 

Mr. Rav. You think there are millions of subversives? 

Senator BurLer. You have no access to those files. You have no 
access to the information of the FBI. Would you leave the im- 
pression of a public statement that in the majority of cases, the only 
thing the FBI has got on a man that they would suspect of doing an 
act that would be against the best interests of the United States 
would be that he reads the Daily Worker, or that his brother reads the 
Daily Worker or that he knows a Communist? 

Mr. Raut. Senator, I do not know about the majority of the case 

Senator Burter. I thought that was the statement you amis. 

Mr. Raut. No, it was not. 

Senator Burier. I do not think it should be unchallenged. 

Mr. Raut. I am telling you about the cases I know of and the cases 
other lawyers around town know about. In the majority of cases 
we have had, and I refer to the other anti-Communist lawyers around 
town, the type of information on which people are discharged from 
the Army or discharged from the Government or discharged from 


defense plants is of the kind that his mother-in-law reads the Daily 
Worker. 
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Mr. AreNns. How do you know that? 

Mr. Raut. Because those are the kinds of cases that we have and 
that my friends, anticommunist friends around town have. I do 
not have access to the FBI. 

Mr. Arens. Where do you get your information? 

Mr. Raut. From my own cases. 

Mr. ArENs. Who gives you the information? 

Mr. Raut. The charges, the charges in those cases are of that 
kind. I have never seen a case in all the time I have had Government 
cases and defense ‘plant ‘cases where they ever said, ‘‘You are a 
Communist.” 

They are nothing like that. They are always guilt by association. 

Senator Butter. They just say your sister is a Communist or 
that your mother reads the Daily Worker and then they inform them 
they are fired. Isn’t that the impression you want to leave here? 

Mr. Raut. I will give you one if you will only listen. 

Senator Butier. I am asking you a question. 

Mr. Raut. Do you want examples? 

Senator Butter. I want the answer to that questian. Is that your 
testimony before this committee? 

Mr. Raut. You will have to repeat the question because I would 
like to give you some example. 

Senator Butter. Will you repeat the question? 

(The reporter read the pending question.) 

Mr. Raut. You cannot answer that question without some ex- 
planation because many of these people are not fired. A great many 
of them simply get charges, simply lose all their money for lawyers’ 
fees, simply are suspended for months and get their jobs back, but 
charges are issued on just the kind of a thing you are talking about 
here. 

Senator Butruer. All right, let us go on because I see you are not 
going to answer it. 

Mr. Raut. Well, I resent that. I answered your question very 
well. 

I would like on this to pick up my train of thought if I may be 
permitted to do so. 

Senator Butter. You are permitted to do so. 

Mr. Raut. What I have just been indicating was that there are 
two possible methods of approach to this antisabotage problem. One 
method is the method of S. 681. That is to watch the entire Nation. 
The other method is the method we support and that is where I was 
when the questioning started. 

The time-tested methods of counterintelligence should be able to 
thwart the Communist rings whose establishment, training, and prep- 
aration would have to precede any attempt at a major act of sabo- 
tage. We have not so little confidence in the Federal Bureau of 
Investigation as seems:to be displayed by those fainthearted men who 
support this legislation. 

Senator Butter. May I interrupt you? 

Mr. Raut. Yes, sir. 

Senator Butter. Do you think the FBI do not support this legisla- 
tion? 

Mr. Raut. I have no idea. 
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Senator Butter. Don’t you know the Department of Justice has 
endorsed this legislation? 

Mr. Ravt. I do know that. 

Senator Butter. Don’t you know that this is administration 
legislation? 

Mr. Raut. I do know that. 

Senator Butter. Don’t you know the Department of Defense has 
endorsed this legislation? 

Mr. Raut. I do know that. 

We have not so little confidence in the Federal Bureau of Investiga- 
tion as seems to be displayed by those fainthearted men who support 
this legislation. For what the supporters of this legislation are saying 
to the American people is this: “We cannot count on the FBI to 
infiltrate Communist sabotage rings; we must screen practically 
everybody in the United States in order to prevent that sabotage.” 
The Justice Department often boasts of the complete infiltration by 
the FBI of the Communist Party apparatus. If this is so, from when 
will come this sabotage of which they speak? The law is not such an 
ass as to require the Bureau to wait until sabotage has actually been 
committed before it can act. The slightest agreement and preparation 
of sabotage will fall afoul the conspiracy and attempt laws. We believe 
that these laws, when taken in conjunction with the infiltration of the 
Communist Party by the FBI, are adequate to prevent sabotage with- 
out undertaking the task of screening all employees. 

I would like to emphasize right there our position. Our position is 
this. You can block sabotage by infiltration of the Communist sabo- 
tage rings and when there is the slightest conspiracy together or the 
slightest preparation, you can arrest the man and send him to jail 
for 30 years under the sabotage law and that is the American way to 
do it, Senator. 

Senator Butter. But you do not believe we should try to block 
sabotage by taking the information of the FBI which they have gained 
through many years of investigatory process and barring from plants, 
defense plants, if you please, of this country, those persons whom they 
think would commit an acti of sabotage. 

Mr. Raovt. Precisely. I believe—— 

Senator Butter. In other words, you are willing to rely upon the 
FBI and you say we are fainthearted when we do not but when the 
FBI comes to us and tells us that they have these people that they 
strongly suspect of being hard-core Communists and there are some 
of them in our defense plants, you think that we should not take their 
advice about it and let them stay there and do nothing about it. 

Mr. Raut. Senator, the difference is I believe you rely on the 
FBI when they have to go to court and prove openly that a man is. 
guilty. 

Senator Burier. Right. 

Mr. Raut. But I do not rely on them when they have a secret 
informer because history teaches you cannot rely upon secret 
informers. . 

Senator Burier. In other words, you think the FBI is being fooled 
and they do not know what they are talking about when they say 
that a man is potentially dangerous and should be kept away from a 
defense plant? 

Mr. Raut. I did not say that, you said it. 
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Senator Butter. Well, that is what you are saying in effect. That 
is exactly what you are saying in effect. 

Mr. Rav. You see, you do not understand how the program 
works. That is the difference between us. 

Senator Butter. This program has not gone into effect yet. This 
bill is not enacted. 

Mr. Ravt. But, Senator, look, there is in effect an identical pro- 
gram, a program for persons with access to secret information. This 
program will undoubtedly work the same as that, if it does not, the 
Defense Department and the Justice Department have been fooling 
you because what they in effect say is ‘‘We are going to apply that 
program to this operation.’ 

All right. Now the FBI does not decide who is a security risk 
under that program of persons with access to secret information. 
They go out and ask John Jones and Bill Smith about this fellow 
and then they report to a board and the board has to decide it on the 
basis of what John Jones and Bill Smith said to the FBI. The board 
does not know John Jones or Bill Smith. The man who is accused 
never cross-examines John Jones or Bill Smith. The board may not 
even know that John Jones or Bill Smith or somebody that had a fist 
fight with this fellow the week before and therefore, when you say 
that the FBI says that these people are suspect, you just do not 
understand how it works. The FBI never says anybody is suspect. 

Mr. ArEeNs. Have you ever seen FBI files? 

Mr. Raut. I have had plenty of them read at hearings where I 
have been. 

Mr. Arens. Have you ever seen an FBI file where they make 
allusion to the credibility of the witnesses or the informants? 

Mr. Raut. Sometimes they use the word “reliability.” 

Mr. ArEens. Who is going to make the determination? You have 
agreed with me we ought to keep them out of defense facilities who 
fall within the category specified by the bill. Who in your opinion 
should make that determination? 

Mr. Raut. The determination should be made in open court when 
they catch the sabotage ring, getting ready by conspiracy or prepara- 
tion to act. This country has not gone so far that we still cannot 
rely upon the American courts to deal with this problem but have to 
have a screening program for every American worker. 

Senator Butter. I think we understand that. 

Mr. Arens. Would your criterion be the same criterion that there 
is in a criminal case if the man is convinced beyond a reasonable doubt 
of being a person who may commit sabotage or espionage? 

Mr. Raut. That is impossible; to be convinced beyond a reasonable 
doubt about what somebody might do in the future is an impossibility. 

Mr. Arens. Of course it is impossible. Don’t you think we ought 
to rely in a period of cold war and intrigue when the fate of the Nation 
is at stake, the possibility of sabotage and espionage, on reasonable 
probabilities to defend the defense of this Nation? 

Mr. Raut. I would rely upon them if I did not have any confidence 
that the FBI could infiltrate these sabotage rings. I have confidence 
that this matter can be handled another way, and therefore, since I 
believe it can be handled another way, since I have confidence in both 
the operations of the counterintelligence corps and in the American 
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courts, I have confidence you can do this job and prevent sabotage 
without screening everybody in the United States. 

Senator Butter. Let us get along. 

Mr. Raut. He asked me the question. 

Senator Burier. I think we certainly understand that. 

Mr. Raut. The very point I have been making is illustrated by 
the next point. The experience of the Government in the related 
field of espionage is relevant here. Take the Government employee 
security program for example. Here, too, the Government had the 
choice of counterintelligenee—plus screening highly sensitive’ posi- 
tions—or of screening everybody. It chose the route of screening 
everybody. What happened? The two alleged spies uncovered 
during the entire period of the Government employee loyalty and 
security programs are testimony to the failure of these programs in 
preventing espionage. Judy Coplon, an employee of the Department 
of Justice, was uncovered by the traditional counterintelligence 
method of keeping a surveillance over Russian officials in this country, 
not by the loyalty-security program. Joseph Peterson was caug t 
by accident. The security program was calculated to uncover Com- 
munist sympathizers; Joseph Peterson was helping our anti-Com- 
munist Dutch allies. One can only conclude that our defense secrets 
would have been more secure had we concentrated on those few 
persons who have access to really vital military information than by 
a security program based on watching every Government employee. 
So, too, our installations will be more secure against sabotage by 
conc entrating, through counterintelligence measures, on the real 
source of the danger and not by nationwide screening of the American 
worker. 

Mr. Arens. Isn’t that precisely what the Defense Department 
and Justice Department propose here? They are saying we are not 
going to have—they have said it repeatedly and emphatically—any 
nationwide screening. We are going to concentrate upon the few 
potential saboteurs and espionage agents in the defense plants. Isn’t 
that precisely what they have said time and time again here before 
this subcommittee? 

Mr. Raut. You bet they have said it and boy, there is nothing in the 
law that says that in any way. If they are only going to screen a few 
plants, then why don’t you limit the thing in the law? And if they 
are only going to screen a few plants why don’t they come up with a 
standard for determining what plants they are going to screen? This 
law gives power for nationwide screening. 

Mr. Arens. They did not say a few plants. They said a few 
individuals. 

Mr. Raut. When you say screening a few individuals, it would be 
nice if the Communists wore red shirts so you could catch them that 
way but unfortunately, if a Communist is in a plant, you have got to 
screen the whole plant to be sure there are not more. He does not 
wear a red shirt so you could just pull him out at the gate. 

Senator Burier. I think Governor Brucker was very plain in his 
statement that this act would go to some 20,000 or 22,000 people that 
they have definite information on. It may not be sufficient to stand 
up in a court of law but information that the FBI and the Department 
of Defense feels is sufficient to bar those people from our strategic 
facilities. 
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Mr. Rav. What I do not understand, Senator, if they are going to 
limit this program to hard-core Communists, why they do not limit 
the screening program under the present defense industrial personnel 
security program to hard-core Communists. Now under that pro- 
gram they will go after you if your mother-in-law reads the Daily 
Worker. What makes you think they will use a different standard 
here than they use under the defense plant industrial screening 
program? 

Mr. ArEns. You agree with me a little while ago we ought to keep 
these people described in the bill out of defense plants. You won’t 
tell us who is to make the determination? 

Mr. Raut. I will. 

Mr. ArEens. What you have told us is it ought to be worked out 
by some counterintelligence measure? 

Mr. Raut. That is right. 

Mr. Arens. Would you then be satisfied with a program if we 
screened out people prescribed in the act and did it in such a manner 
that we got only the hard-core Communists? I am just trying to 
find out where is the area in which you have a difference of opinion 
with the committee? 

Mr. Raut. I thought I had given, I think Senator Butler at least 
felt I had given a situation on which there was a pretty clear difference 
of opinion with the committee. I feel and I think, Senator Butler is 
tired of my repeating myself but the questions you ask seem to require 
it, I feel that you will be keeping people out of plants who are likely 
to commit sabotage if you infiltrate their rings because you will be 
prosecuting them for attempts in conspiracy to commit sabotage 
and thereby prosecuting so you will actually bs keeping them out of 
the plants. 

Senator Burter. What happens then to them while you are prose- 
cuting 1, how about 4 or 5 others that we know are equally bad with 
the 1 or belief they are equally bad but probably the information 
is not such that you could 

Mr. Raut. Senator, the past experience is not such as to lead an 
observer to assume that there are thousands of sabotage rings actually 
functioning in this country. 

Senator Burter. The only information we have is the information 
that is given to us by the Department of Justice and the Department 
of Defense. They say that there are these people in the country. 
They say they are in our defense facilities. Now the question before 
this committee is how are we going to get them out. There is a 
difference of opinion. You believe we should not get them out until 
they have been tried by a jury and found guilty. By that time it 
may be too late. We believe that where the FBI has through its 
investigatory powers found these people and have designated these 
people as being people who are potentially saboteurs and spies, that 
they should be barred from our plants where our whole defense 
potential is dependent on a plan. 

Mr. Arens. Do you have a daughter? 

Mr. Raut. Do I answer the Senator first or do I wait and go into 
my daughter? 

Mr. Arens. I think we have an analogy here. 

Mr. Raut. Well, then, may I come back to the Senator afterward? 

Senator Butter. Yes, please. 
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Mr. Raut. Would you please repeat the Senator’s statement 
because there are several things in there I want to answer and I was 
thrown off by this question about my nonexistent daughter. 

(The question was repeated by the reporter.) 

Mr. Ravt. I would like to answer three points in that, if I may, 
before I get to my nonexistent daughter. In the first place, you 
ee to the Department of Justice and Defense talking about these 

eople. 

geen like to point out that despite the fact that you have had 
the Department of Justice and Defense here, they have not given you 
one case of sabotage, and the importance of this is very real. The 
Communists were against our war effort between September 1939 and 
June 22, 1941. They were against our war effort in Korea. Yet in 
that entire time there was not a single case of sabotage. So when 
you saw that the Department of Justice and Defense talks about 
these people, you do not mean people as to whom there is any evidence 
that they have ever committed sabotage. You mean people as to 
whom they have some feeling that at some time in the future they 
may. 

polite Butter. I think the bill is perfectly plain and clear on 
that point. 

Mr. Raut. Secondly, on your statement that I said we should not 
get them out until it was too late, I pointed out to you that you do 
not have to wait until sabotage is committed. 

You can prosecute the minute there is the slightest conspiracy among 
these people to commit sabotage or they make the slightest preparation 
or training. You act as though sabotage is sort of an amateur opera- 
tion, that somebody can go out and blow up a bridge. 

Sabotage is, I assume, from the fact that there have been training 
schools, Communist training schools in Moscow, I assume that sab- 
otage is a professional operation and it seems to me that the FBI can 
infiltrate those training operations. 

Senator But er. Stop there fora moment. Suppose the FBI knows 
of a man who has attended one of those schools and they know that he 
is in a defense facility, would you let him stay there or would you vote 
for this bill if you were a Senator? 

Mr. Raut. I would vote against this bill if I were a Senator. 

Senator Butter. Even though you knew there was one such person 
in one of our vital defense plants, and that there was no law on the 
book to get at him. 

Mr. Raut. Senator, it would be the best thing in the world if you 
let that boy in the defense plant. It would be the whole theory of 
the FBI if you ever studied if that guy is worth a million dollars to 
them. All they have to do is get the boy on the bench next to him, 
and if he is going to lead them to a saboteur or sabotage ring, we 
are in, we catch the ring. The fact of the matter is that the best 
way of stopping him and his associates from operating is to get the 
bench next to him, to get inside the ring with him, and a fellow who 
had training in Moscow would be a perfect guy to watch, and you do 
not have to say that leaving him there would 

Senator Butter. And you think the fellow next to him is going to 
suck him in, so to speak, and he is going to expose the whole ring and 
it will be that easy. 

Mr. Raut. The Federal Bureau of Investigation 
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Senator Butter. In the meantime he is sitting there as a man 
liable to commit an act of sabotage. We know he has had the train- 
ing in Moscow. We know he has the potential and you would let 
him sit there on the offchance that we could infiltrate and have him 
tell his secrets. 

Mr. Raut. As a matter of fact, I would be willing to wager you a 
nickel, Senator, if Mr. Hoover were here, he would say it was an 
ideal fellow to leave there to watch and capture the ring. 

Senator Butter. And you think that is why the FBI has come up 
here and asked for this bill to be passed, because he says there are 
some 20,000 or 22,000 people who would be of that disposition, and 
they are in our defense plants. 

Mr. Raut. Boy, Senator, you can sure jump. 

Senator Butter. I mean, his Department has come here and asked 
for the passage of this bill. 

Mr. Raut. You referred to 22,000 of “that disposition.” 

Senator Burier. I am referring to what Governor Brucker referred 
to. 

Mr. Raut. You used the words ‘22,000 of that disposition.” 
Someone may interpret that as meaning there were 22,000 people 
who had been trained in sabotage in this country. I know no evidence 
of that. I imagine it is a very small number. I imagine the FBI 
knows who they are and I imagine that someone in this group will 
lead them to the heart of the sabotage operation, and you are showing 
quite a faint heart about the ability of the FBI to watch this limited 
number of people who are trained when you indicate that you have 
got to screen every American worker. 

Senator Butter. You think we are showing a faint heart when the 
FBI comes up here and tells us that this additional tool in its hands 
will be the thing that will save these defense facilities, and you think 
they do not know what they want and need to fight communism? 

Mr. Raut. I do not think the Justice Department is quite a 
unified whole on any of these problems. For example, when Attorney 
General Brownell speaks on the informers he does not have the support 
of the Solicitor General. I have no knowledge of what parts of the 
Department of Justice favor or oppose a given thing. I know there 
are a lot of people in Justice who apparently do not accept the view 
of Brownell on informers and I assume there are other matters. Mr. 
Hoover did not testify here and if he did I would like to have the 
privilege of submitting the questions to him such as “If you knew 
today about a Moscow-trained potential saboteur, wouldn’t you leave 
him there for the purpose of leading you to the ring instead of screening 
him out?” 

And a few other questions. So when you say the FBI testified 
what you mean is that Assistant Attorney General Tompkins testified? 

Senator Butrier. In charge of the subversives section of the De- 
partment of Justice and directed by the Attorney General to appear 
before this committee, and I say that it is the Department of Justice 
speaking. If it is not, I think a lot of us have been fooled for many 
years. Proceed unless you want to answer further. 

Mr. Raut. There were three points in your statement that I wanted 
to answer before my nonexistent daughter got into it. The third is 
your statement that you referred to people who should be screened 
out that the FBI has designated as subversive. I tried to make it 
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clear to you, Senator, that the FBI does not designate people as-sub- 
versive. 

Senator Butter. I know what they do. They supply the informa- 
tion to the Attorney General. He evaluates that information. If the 
Attorney General and the Department of Defense after evaluating 
that information believe these people are potential spies and saboteurs, 
they would bar them from our plants? 

Mr. Raut. Gee, Senator, you really do not understand this program. 

Senator Butriter. Will you just keep with your statement then? 

Mr. Raut. | would like to say that. You referred to the Attorney 
General evaluating this information. The Attorney General has 
nothing to do with evaluating this information. 

Senator Butter. Who does evaluate it? 

Mr. Raut. What happens is this: I tried to explain it before. Let 
me try it again, 

Senator Butter. I have been around here for 2 or 3 minutes, 
myself. See if you can tell me all about what is going on around here. 

Mr. Raut. I can tell you about the case because I have been in the 
hearing rooms, Senator. 

What happens is that the FBI investigates. They go to a lot of 
different people and they get statements. 

Senator Burier. All right, they investigate. Don’t let us go to 
each one of the people. 

Mr. Raut. They get statements from them. Now let us take as an 
example of how this works in say the industrial employment security 
program where they bar people from access to classified information. 
The FBI report goes to the agency of the Army, Navy, or Air Force 
which deals with a particular plant. If the man is in Long Island, 
let us say, who is under suspicion, this report goes to the screening 
board in Long Island, and the screening board looks at this information 
and decides whether to make an initial determination for or against. 
At this stage nobody in the Department of Justice has evaluated 
anything contrary to your statement. 

Senator Butter. You are talking about your particular program. 

Mr. Raut. Do you want to talk about another one because the 
Attorney General evaluates nothing at any time ever? 

Senator Burter. Because it would be interminable and I happen to 
know that the Attorney General does evaluate some things ever. It: 
may not be in connection with this progrum but I know he does, so 
let us proceed. 

Mr. Raut. I wish you would tell me where the Attorney General 
evaluates the FBI reports which you referred to earlier. 

Senator Butter. Do you think the executive departments never 
evaluate FBI information? 

Mr. Raut. Only before going to court. The Attorney General 
has no evaluation function before the information under the employee 
loyalty program goes out to the Veterans’ Administration. 

Senator Butter. Then why is it that the FBI, when it sends infor- 
mation on people that it has under surveillance; it sends it to every 
one of the executive departments involved and also a copy to the 
Attorney General and they do not evaluate it? They send the raw 
information and it is evaluated by those department heads and by the 
Attorney General and he takes action on the basis of his evaluation? 
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Because definitely the FBI does not evaluate anything. They 
gather the information; they do not evaluate it. The FBI never in 
its history has given an opinion on what information means. Its 
function is to get the information. 

Mr. Rav. That is right. 

Senator Burter. And give the information to the executive branch 
involved? 

Mr. Raut. That is correct. 

Senator Buriter. And if the man is in Commerce or any other 
place it goes to the Secretary of Commerce. A copy of it always 
goes to the Attorney General; a copy of it always goes to the White 
House, so there are evaluations along the way. 

Mr. Raut. There are evaluations related to prosecutions. 

Senator Burier. No, they are not relating to prosecutions. This 
is security information. It has nothing whatever to do with prosecu- 
tions and I do not think we can get any place by discussing that sort 
of a thing, so let us go on. 

Mr. Raut. Ours is a government of laws, not of men. We oppose 
S. 681 as a law which goes in the wrong direction; as a law which will 
provide secret informers not national security. We cannot refrain, 
however, from making some reference to the men who would admin- 
ister that law. The General Counsel of the Department of Defense 
told this subcommittee that this bill would be administered by the 
Department of Justice. 

This is the same Department of Justice which, in using witnesses 
such as Harvey Matusow and Paul Crouch, vouched for the credibility 
of known lars. 

Senator Butter. Well, I think that is a gross misstatement, but go 
ahead. I won’t argue it with you. 

Just keep right on going. 

Mr. Raut. I cannot think of anything misstated in that sentence. 
If Harvey Matusow and Paul Crouch 

Senator Butter. The judge in Texas found something wrong with 
it. He said Matusow, in his opinion after a lengthy trial, was telling 
the truth when he testified for the Government and was lying when 
he came out and said he was telling a lie so you are never going to get 
any place on that, so let us go on, and it is just another way of trying 
to discredit the FBI and the other investigatory processes of the 
Government. 

Mr. Raut. Let me answer that the judge in New York granted a 
new trial to two fellows because Matusow had testified against them; 
a very fine distinguished judge in New York. 

This is the same Department of Justice which, in utilizing the files 
of the FBI to impugn the loyalty of President Truman, demonstrated 
the potential danger to our democracy in the political use of secret 
files collected for security purposes. 

Senator Buriur. In other words, this is a pretty bad Department 
of Justice? 

Mr. Raut. It sure is, Senator. This is the same Department of 
Justice which, in attacking the integrity of a distinguished Republican, 
Judge Youngdahl, because he dared rule against the Government, 
threatened the integrity of our Federal judiciary. This is the same 
Department of Justice which demands virtually unlimited wiretapping 
authority from the Congress and resists all efforts to include in such 
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legislation even the mild safeguard of a court order before tapping. 
This is the same Department of Justice which has listed organizations 
as subversive without notice or hearing. This is the same Department 
of Justice which, overruling its own Solicitor General, profaned the 
American Constitution by arguing before the Supreme Court of the 
United States that a Government worker was receiving due process of 
law when discharged as disloyal without ever knowing who had borne, 
quite possibly, false witness against him. 

Senator Butier. I do not think you are helping anything by this 
type of testimony, personally. 

Mr. Raut. The UAW-CIO yields to no group in its detestation of 
communism. We yield to no group in our support of measures 
necessary to the defense of the United States. We support a program 
of strong military preparedness to deter Communist Russia and Red 
China from aggression. We support economic measures to lift the 
standard of living throughout the world and to repel Communist 
propaganda. We support all measures at home truly related to our 
internal security. But we believe we have shown that this bill will 
hurt, rather than help, our security. 

The time is long overdue when there should be a complete review 
of our internal security. We have passed dozens of laws dealing with 
this problem in the last 6 or 8 years; yet we are told that there are 
loopholes in these laws and they do not cover vital areas of our secu- 
rity. 

It is indeed a tragic comment upon the action of Congress in passing 
anti-Communist laws first and thinking afterward that, with all the 
enactments of the past 6 or 8 years, there should now be a suggestion 
that these laws are presently deficient in security coverage. 

Senator Humphrey has wisely proposed a Commission of distin- 
guished citizens to investigate this entire problem. 

Senator Stennis has joined him in this proposal. Careful hearings 
have been held on the proposal. The UAW-CIO strongly supports 
the idea of that Commission. 

We believe the result of the Commission’s work might very well be 
the codification of the security laws into a sensible pattern instead of 
the hodgepodge now on the statute books. Conceivably there would 
be antisabotage screening of workers in some plants as a result of such 
a study. Conceivably such screening would be substituted for the 
present screening of many millions of persons who have no relation 
whatever to our national security. 

The present bill is an effort to legislate without study; to act without 
a consideration of the basic problem. We believe this task force can 
do no better service than to issue a report urging support of the 
Humphrey-Stennis resolution and to urge the Commission created by 
the resolution to study carefully the best ways and means of preventing 
sabotage, along with the many other problems that require its 
attention. 

We believe such a Commission, the Congress and the American 
people can successfully insure our security without destroying the 
constitutional liberties and rights of individual citizens. That, in 
fact, is what we understand the world contest between democracy 
and Communist imperialism to be about. 

We shall not win by imitation. We shall win by continuing those 
liberties and rights and by sensible, workable, constitutional security 
measures. 
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Senator Burier. Thank you. 

Who is the next witness? 

Mr. Arens. Mr. Joseph Amann. 

Senator Butter. Will you both testify? 

Mr. AMANN. Yes. 

Senator Butter. Will you please raise your right hand. You do, 
in the presence of Almighty God, promise and declare that the evidence 
you give before this task force will be the truth, the whole truth, and 
nothing but the truth? 

Mr. Amann. I do. 

Mr. Licutner. I do. 


TESTIMONY OF JOSEPH AMANN, PRESIDENT, ENGINEERS AND 
SCIENTISTS OF AMERICA, ACCOMPANIED BY LEO LIGHTNER, 
WASHINGTON REPRESENTATIVE 


Mr. Amann. My name is Joseph Amann. I am trained as a 
physicist and practice as an engineer. I was cleared for access to 
secret information. Mr. Lightner, my associate, is an attorney. He 
has served with the military government in Europe and was cleared 
for top-secret information. 

Senator Butter. Will you raise your voice just a little? 

Mr. AMANN. Yes. 

This statement is presented on behalf of the Engineers and Scientists 
of America which is a national federation of collective bargaining 
units of professional employees in the engineering and scientific fields, 
including electronics, aircraft, electrical machinery, scientific instru- 
ments, and other industries. ESA represents approximately 40,000 
such employees, who are located throughout the United States in 
private industry and Government employment. A great many of 
these members have been cleared for access to classified information. 

The purpose of this statement is to submit our observations on 
S. 681, introduced by Senator John M. Butler. 

As the members of this committee know, a similar bill, S. 3428 
was introduced by Hon. Homer Ferguson last year and passed the 
Senate, without any hearings having been held, the day before 
adjournment. No action was taken by the House Committee on 
the Judiciary, either on this bill or on House Joint Resolution 527, 
which was substantially identical. 

Loyalty to the Government of the United States and our democratic 
way of life dictate that we should leave to the wisdom of Congress 
the determination of the essentiality of further legislation to protect 
the welfare of the country and the well-being of its citizens. Part of 
this legislative process, however, is the obtaining of the views of the 
representatives of various segments of the public on specific proposals. 

Our sole purpose in appearing is to urge retention of the constitu- 
tional rights of the individual and, more particularly, those procedures 
and processes to which we have long since become accustomed in 
judicial and quasi-judicial hearings which are usually designated as 
portions of the all-inclusive term ‘‘due process.”” We make particular 
reference to that portion of the fifth amendment which provides “‘ No 


person shall be deprived of life, liberty or property, without due process 
of law.” 
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The guaranty against any Government action which would deprive 
a person of gainful employment without due process is within the full 
import of this clause. 

We wish to suggest for your valued consideration three modifications 
in the proposed bill which we believe extremely important. The first 
relates to provision for ‘‘due process’? by requiring that procedures 
conform with the provisions of the Administrative Procedure Act, the 
second is the elimination of provision for ‘“‘anonymous evidence” and 
the third relates to adequate compensation for reasonable expenses 
upon the obtaining of a clearance. 

Due process: We respectfully submit that S. 681 would give 
congressional sanction to procedures which presumably would be 
identical to those presently existing in the Government employees 
security program and the industrial employees security program. 
These programs presently deny an individual the right to be con- 
fronted by his accuser and the right to cross-examine his accuser. 
In fact, meticulous care is taken, “under the regulations, to prevent 
the employee from being able to identify any informant, even a casual 
one. In many instances not even members of the Board charged with 
the obligation of making an objective determination ‘‘on all the 
evidence” are permitted to know the identity. of casual informants. 
This fact was acknowledged to the United States Supreme Court by 
Hon. Warren E. Burger, Assistant Attorney General of the United 
States, on April 19, 1955. during oral argument in the maiter of 
Peters v. Hobby et al. This result obtains Tecaibs casual informants 
are permitted by the FBI to provide information orally. There is no 
requirement that said information be given under oak. Informants 
are also advised that, if they so choose, a request for anonymity will 
be respected and their names will be withheld from any agency to 
whom information given by them may be furnished. 

The normal hearing presently provided under the security programs 
referred to and the hearings apparently contemplated by the present 
bill, result in two types of information being supplied to the hearing 
tribunal. The term ‘‘evidence”’ is certainly used loosely in connection 
with the portion of the case supplied by the Government. In many 
instances it is confined to an investigator’s ‘summary of information” 
supplied tohim. The investigative agency evaluates the “reliability” 
of its informants. This dossier customarily constitutes the entire 
Government case. The contents are not revealed to the respondent. 

Determination by a screening board “that access to classified infor- 
mation is clearly consistent to the interests of national security’ 
must be by unanimous vote. Otherwise, the accused is provided 
with a bill of particulars and a hearing if he requests it. If specificity 
in a bill of particulars would permit identification of accuser, then 
specificity is avoided. The hearing is held solely to permit the 
accused to prove that there is no substance to the charges. The 
record, in the event of any court appeal, is comprised entirely of the 
statement of charges and the evidence a rashes. | by the accused and 
his witnesses. Contents of the dossier are excluded. 

We contend that such procedure does not accord with due process. 
Last December a brief was filed as amicus curia in the Supreme Court 
of the United States in the matter of Peters v. Hobby, No. 376 October 
Term, 1954. This brief summarizes our contentions on this constitu- 
tional question, and we request permission to submit a copy for the 
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record and to have it incorporated therein. We also have copies for 
members of the committee, if they are desired. 

Senator Burier. It will be received and incorporated in the record. 
We are very happy to have it. 

(The brief is as follows:) 


In THE 


SUPREME COURT OF THE UNITED STATES 
No. -————— 


OcTosBER TERM, 1954. 


JoHNn P. PETERS, PETITIONER, vs. OveETA CuLp Hopsy, BT AL., RESPONDENTS. 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT. 


BriEF oF ENGINEERS AND SCIENTISTS OF AMERICA, As Amicus CURIAE. 


THE INTEREST OF ENGINEERS AND SCIENTISTS OF AMERICA. 


This brief amicus curiae is filed pursuant to Rule 42 of the Rules of the Court, 
with the consent of petitioner and respondent. 

The constitutional issue before the Court is the validity under the due process 
clause of petitioner’s dismissal from federal government employment on the basis 
of a loyalty hearing in which there was no disclosure of investigatory informa- 
tion considered by the hearing board, no disclosure of the identity of confidential 
informants, and no opportunity to confront and cross examine unknown but 
adverse informants. In that issue, the Engineers and Scientists of America has 
a direct interest. 

We are a federation of thirteen labor unions who are the bargaining agents 
representing engineering and scientific professional and sub-professional employees 
of companies throughout the nation engaged in work closely related to defense 
activities. Among such employing companies are: Western Electric Company, 
Radio Corporation of America, the Lockheed. Boeing, and Convair Companies 
in the aircraft industry, Sperry Gyroscope Company, Minneapclis-Honeywell 
Regulator Company, Arma Division of American Bosch, the Tennessee Valley 
Authority, etc. 

Included in our membership are Aerodynamics Engineers, Dynamics Engineers, 
Electronics Systems Engineers, Wind Tunnel Test Engineers, Stress Engineers, 
Physicists, Chemists, and Metallurgists. Their work is of a highly specialized 
nature, finding industrial application almost entirely in defense or defense con- 
nected employments in the aircraft, electrical machinery, electronics, and scientific 
instruments industries. 

Under the Industrial Personnel Security Program of the United States Depart- 
ment of Defense, the scientist engaged in private employment in defense industry 
is subject to dismissal from his private employment on the basis of the same 
kind of hearing afforded petitioner and is not granted any of the procedural rights 
denied petitioner. Petitioner was dismissed from non-sensitive employment. 
Our scientists are engaged in highly sensitive employment directly concerned 
with classified matters of military secrecy. If the loyaltv hearing accorded to 
petitioner suffices under our Constitution, the Defense Department will con- 
tinue to force the security dismissal of our engineers and scientists without the 
opportunity for confrontation and cross-examination, and without disclosure of 
the material considered or the confidential informants listened to; in other words, 
with no knowledge of the ‘“‘evidence’”’ against them or its source. 

We are before this Court because of our conviction that the narrowing or 
elimination of due process reflected in this Court’s decisions in the alien, Nisei, 
and conscript cases,! will, if extended to all government positions, inevitably be 
applied to the bulk of our entire working population. In time of emergency, 
substantially all industrial activity is defense related. 


1 Shaughnessy v. United States er rel. Mezei, 345 U. S. 206 (1953); Korematsu v. United S tates,323 U. 8. 
214 (1944); United States v. Nugent, 73 Sup. Ct. 991 (1953); respectively. 
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STATEMENT OF FACTS. 


For the purpose of our presentation, we adopt the Statement of Facts presented 
by the petitioner. 


THE ISSUES. 


Our argument is directed to the following issues: 

1. Whether a federal government loyalty or security hearing is required by 
the Constitution to accord with due process; and 

2. Whether a hearing accords with due process, if the accused is not informed 
of the identity of his accusers, and not provided with the opportunity to confront 
and cross-examine his accusers, and decision is made on consideration of informa- 
tion not revealed to him. 


ARGUMENT. 
Pornt I. 


A FEDERAL GOVERNMENT LOYALTY OR SECURITY HEARING IS REQUIRED BY THE 
CONSTITUTION TO ACCORD WITH DUE PROCESS. 


We do not burden the Court with repetition of the able argument presented 
by counsel for the petitioner. We do suggest some facts and considerations 
which, in our view, are pertinent and deserving of emphasis and attention. 

1. First, this case is not resolved by the deceptively simple thought that no one has 
a right to public employment.—Public employment, alone, means millions of citizens 
employed by the federal government, and millions more employed by state and 
local governments. Even as to these public employees the assertion of no right 
to public employment only obscures the issue by a ‘‘facile generalization.’”’ The 
Court, in Wieman v. Updegraff, 72 Sup. Ct. 215, 344 U. S. 183 (1952), said (at 
344 U.S. 191): 

‘‘We are referred to our statement in Adler that persons seeking employ- 
ment in the New York public schools have ‘no right to work for the State in 
the school system on their own terms’. To draw from this language the 
facile generalization that there is no constitutionally protected right to public 
employment is to obscure the issue... We need not pause to consider 
whether an abstract right to public employment exists. It is sufficient to 
say that constitutional protection does extend to the public servant whose 
exclusion pursuant to statute is patently arbitrary or discriminatory.’’ 

But resolution of this case will determine the constitutional protection against 
loss of private employment, or lack of such protection, for citizens generally 
throughout the country. 

The Government’s Industrial Personnel Security Program is the twin of the 
Government’s old federal employees loyalty program and more recent federal 
employee security program. These programs have substantially the same pro- 
visions, and are all precisely alike in the type of hearing permitted. Hence, it is 
not just the public employee who seeks protection here, but every man and woman, 
scientist, engineer, professional, or just plain worker employed privately in our 
vast defense industry and subject to dismissal, like petitioner, when the Govern- 
ment’s security clearance is denied. 

The total figure for those thus affected is not obtainable. Plainly, though, resting 
on the determination of petitioner’s rights are the rights to livelihood of a large part of 
our working population; and the area of private employment affected is a major part 
of American industry. Yet, since Truaz v. Reich, 239 U. 8S. 33, 41, the right of 
the citizen, indeed also the alien, to due process protection in pursuit and retention 
of his lawful livelihood can scarcely be doubted. 

2. The assertion, even when well documented, that the Government may dismiss 
employees for a variety of reasons without a hearing of any sort is no answer to dis- 
missal pursuant to a highly publicized program of rooting out persons branded as 
disloyal.— Discharge from public or private employment may stem from a multi- 
tude of reasons or from none at all and carry with it a minimum of stigma. This 
cannot be said of dismissal arising out of a determination of disloyalty when it 
has been held out to the public that such determination resulted from a hearing. 
The facade of a hearing in the disloyalty program sufficies to convince the public 
that actual disloyalty has been proved. 

More than the loss of a particular job is involved. Lost, also, is the ability to 
obtain employment in that large segment of private industry performing govern- 
ment contractual work. Lost, too, are reputation, opportunity, community 
standing, pursuit of happiness, the carefully built structure of an entire life. 
These are the results of a determination of disloyalty or security risk. They are 
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equal in all respects to the consequences of a verdict of guilty after trial, except 
that no rehabilitation is available. 

The weight of a governmental determination of disloyalty or security risk can- 
not, realistically considered, be dissipated by the lonely cry that there was no 
fair hearing, that the result was dictated by information from informants un- 
known ‘ even to the agency imposing the brand. 

Fair hearing, we submit, is a concept not generally understood by those Ameri- 
cans who have yet to suffer from lack of it. 

What this Court said in regard to organizations in Joint Anti-Fascist Refugee 
Committee v. McGrath, 341 U.S. 123, is doubly applicable to individuals who do not 
possess even the facilities of organizations to publicize the complete circumstances 
of an adverse determination: 

“When the acts of . . . the Loyalty Review Board are stripped of the 
Presidential authorization claimed for them by the respondents, they stand, 
on the face of these complaints, as unauthorized publications of admittedly 
unfounded designations of the complaining organizations as ‘Communist 
Their effect is to cripple the functioning a damage the reputation of those 
organizations in their respective communities and in the nation. The com- 
plaints, on that basis, sufficiently charge that such acts violate each com- 
plaining organization’s common law right to be free from defamation. ‘A 
communication is defamatory if it tends so to harm the reputation of another 
as to lower him in the estimation of the community or to deter third persons 
from associating or dealing with him.’ Restatement, Torts, Sec. 559’’ (341 
U. S. at p. 139). 

As recognized in the Joint Anti-Fascist Refugee Committee case, the well-estab- 
lished right to be free from defamation (see Note, 191 A. L. R. 709) is invaded by 
the Government when Government action, without a fair hearing, ‘‘tends so to 
harm the reputation of another as to lower him in the estimation of the com- 
munity or to deter third persons from associating or dealing with him.’’ The 
language just quoted precisely describes what happened to petitioner and all 
others dismissed under the Government’s loyalty and security programs. In ac- 
cordance with the doctrine of Joint Anti-Fascist Commitiee such dismissals must 
be based on due process, 7. ¢., a fair hearing. 


Point II. 


THE HEARING AFFORDED TO PETITIONER DID NOT ACCORD WITH DUE PROCESS. 


1. Unlike some due process questions, the question here needs no “balancing of 
interests”; for the hearing afforded to petitioner could not be considered a due process 
hearing in ~~ circumstances.—Petitioner’s hearing was required to accord with 


due process (Point I, supra). Due process, at the very minimum, requires fair 
notice and opportunity to defend. Petitioner had, and the many millions of citi- 
zens, publicly and privately employed now subject to the Government’s security 
programs, have no opportunity to defend in any meaningful sense. Petitioner 
was never informed of the identity of his accusers; was never afforded an oppor- 
tunity to confront and cross examine them; and was dismissed on a consideration 
of information not revealed to him. So he was deprived of the very guts of a 
fair hearing. 

Since we deal here, essentially, with serious prejudice to the basic right of mak- 
ing a lawful living, the observations of a unanimous Court, speaking through Mr. 
Justice Cardozo in Ohio Bell Telephone Co. v. Public Utilities Commission, 301 
U. S. 293, 303, are particularly pertinent: 

“From the standpoint of due process—the protection of the individual 
against arbitrary action—a deeper vice is this, that even now we do not 
know the particular or evidential facts of which the Commission took judi- 
cial notice and on which it vested its conclusion. Not only are the facts un- 
known; there is no way to find them out.. . . This will never do if hear- 
ings and appeals are to be more than empty forms.” [Italic supplied.] 

And see to the same effect the comment of Mr. Justice Douglas on Bailey in his 
concurring opinion in the Joint Anti-Fascist Refugee Committee case (341 U. 8. 
123, 180). 

2. If we balance the interests involved here, the hearing afforded petitioner still 
lacks due process.—In Batley, the Government emphasized and a majority of the 
court below accepted “national security” as paramount. See Bailey v. Richard- 
son, 182 F. (2d) 46 (C. A. D. C.), aff’d 341 U.S. 918. 


2 This degree of protection by anonymity extends to the occasional informant, who may be a disgruntled 
neighbor, a competitor, someone with a real or fancied grievance, a vicious scandalmonger, a jealous person 
motivated by any sense of instability, etc. 
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Observe, first, that no miktary or national defense secrets, as such, would be di- 
vulged if accused employees are permitted to confront and cross examine their ac- 
cusers. The worry is that informers would be discouraged from supplying further 
information if they are subjected to the ordeal of testifying. It is respectfully 
doubted whether this consideration, of some importance in easing the burden of 
investigative agencies *, overrides the denial of fundamental rights to a very large 
number of citizens. As Judge Albert Reeves, in the Coplon case, said: 

“If it turns out that the Government has come into court exposing itself, 
then it will have to take the peril. If it embarrasses the government to dis- 
close relevant material, then the government ought not to be here.’’ 4 

More important considerations of national security indicate the need for appli- 
cation of due process standards. In a very substantial sense, it is the employee 
in public and private employment who contributes the secrets to be guarded in 
the national security. 

The achievements, for example, of the engineers and scientists represented by 
ESA in safeguarding the security of the nation against possible enemy attack are 
extremely significant. They have participated in the planning, designing and 
construction of long-range strategic jet bombers, such as the B-47, B—52, X B-58 
‘‘Hustler,”’ as well as jet fighters, vertical take-off fighters, and turboprop and 
turbojet transports. They have also made notable contributions in the field of 
aircraft equipment, such as automatic pilots and landing aids, flight instruments, 
central fire control systems and gas turbine, ramjet and atomic-powered engines, 
The giant search radar systems now being developed, which will be used to screen 
the United States off the Atlantic and Pacific Coasts, and in the northern part of 
Canada, represent in large measure the highly specialized abilities of engineers 
and scientists employed in defense plants. A most important area of national 
defense, i. e. the NIKE defensive guided missile (ground to air), now under con- 
struction around all major cities of the United States to defend them from enemy 
bombing attacks, is being achieved through the active participation of our engi- 
neers and scientists.5 

Today the Government stands in vital need of such services. In the fiscal year 
1955, federal agencies will obligate an estimated 1.99 billion dollars for research 
and development activities. Research and development for national security 
accounts for about 85% of the federal science expenditures. The Department of 
Defense accounts for approximately 75% of the funds appropriated by federal 
agencies for research and development.® 

As of January 1952, the latest date for which figures are available, approximately 
half of the research engineers and scientists were employed on projects sponsored 
by federal agencies—in nearly every case the Department of Defense or the 
Atomic Energy Commission. 

Yet the contribution of such public and private employees is prejudiced by 
governmental loyalty and security programs lacking in the minimum fairness that 
fulfills due process. The scientists of America are badly disturbed. Of that 
there can be no real doubt. The Federation of Scientists of America, the head of 
the National Academy of Scientists, and many of its leaders, have repeatedly 
challenged the lack in the Government’s loyalty and security programs of those 
procedural rights which Americans have rightfully come to regard as inviolate. 
Dr. Vannevar Bush, President of the Carnegie Institute and head of the Office of 
Scientific Research and Development in World War II stated before a Govern- 
ment Operations Sub-committee of the House of Representatives that the gov- 
ernment’s security risk program had demoralized the scientific community and 
had hindered the nation’s weapons research programs. He added that the mutual 
respect between the military services and the scientific community achieved 
during World War II had been “almost destroyed, and one of the primary reasons 
was the security system.” 7 

Dr. John von Neumann, mathematician and weapons expert of the Institute 
for Advanced Study of Princeton, New Jersey, recently appointed by the President 
to the Atomic Energy Commission, told the same sub-committee that the security 
program presented the ‘major problem’’ in the research and development field 


3 In our collective, professional experience we have yet to see a loyalty or security case in which an F. B. I. 
agent working internally in the Communist Party was indicated as the informer rather than a neighbor, 
working associate, college classmate or the like. Like any other citizen, such a casual informer should not 
be protected because he does not want to testify. Rather, should his statements be disregarded as unre- 
liable for that reason. 

4 See Barth, “How Good Is an F. B. I. Report?’’, Harper’s Magazine, March 1954, p. 28. 

5 This paragraph deals with non-restricted matters now in the public domain. Many more items are in 
restricted categories. 

¢ Press Release, National Science Foundation, October 2, 1954. 

7 New York Times, October 19, 1954, pages 1 and 12. 
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today. He said that the partnership between science and Government had been 
“damaged and endangered.” 

The rd of Directors of the American Association for the Advancement of 
Science, the largest and most influential group of related scientific organizations 
in the world, representing 256 scientific societies and academies with an aggregate 
membership of more than two million persons, in a statement published in the 
December issue of Science, the official publication of the organization, raised serious 
questions about the entire handling of the security program in so far as it related 
to the scientists of America. 

This outstanding association insists that it is just as important to ask “What 
risk of delayed progress and diminished achievement is incurred in not employing 
a person?” as it is to ask “‘What security risk is incurred in employing such person?” 

Significantly enough, these authorities stated “that there simply are no such 
things as permanent scientific secrets.” ® 

We respectfully suggest that the choice is not difficult between national security 
through achievement, which has been unquestionably brilliant, and national 
security through unfair procedure in elusive protection of secrecy, which has been 
brilliantly questionable.°® 

Pertinent to a consideration of national security is the fact, sometimes over- 
looked, that the state exists for its citizens and not vice versa Hence, the 
balancing of interests requires notice of the heavy burden imposed upon petitioner 
and the many citizens in public and private employment now subject to the 
Government’s security programs. Except infrequently and fortuitously, there is 
no protection against the bias of confidential informants. 

or example, a Western Electric engineer caught a postman purloining Veterans 
Administration checks from his mail. When the engineer pressed charges against 
the postman resulting in his conviction and imprisonment, people living in the 
neighborhood of the engineer’s home were aroused against the engineer because 
the postman had a large family and was apparently well liked The immediate 
consequence of the engineer’s perfectly proper act was the filing of anonymous 
reports with the F. B. I. by several of the engineer’s neighbors regarding his home 
life, his general behaviour and his associations—all derogatory. The engineer 
was able to obtain ultimate clearance after much expense and effort only because 
he was in a position to associate the wholly unfounded accusations against him 
with the incident described above. 

Likewise, there is no protection against mistakes in identity, and the bias or 
mistake of the investigator. In the recent Chasanow case, two key persons, 
recorded in the file as adverse, confidential informants, turned up at the security 
hearing to testify that they had been misquoted in all material aspects by over- 
zealous investigators interested only in adverse information."® 





§ New York Times, December 10, 1954, pages 1 and 30. And see also, in this same connection the state- 
ment of the American Association of Scientists, through its director, published in the New York Times, 
December 10, 1954, pages 1 and 30. 

® For documentation of the fact that there have been many holes in the Government’s dikes of secrecy, 
we respectfully refer the Court to the persuasive and eloquent presentation of the Solicitor General on the 
point in the Railey case (pp. 48 to 55 of the Government’s brief). 

19 In view of the F. B. I.’s generally well-earned reputation, we may fairly consider F. B. I. reports to be 
better than those of other investigative agencies. The F. B. I.’s reports, not revealed to the employee, are 
usually accorded overwhelming weight by hearing boards and agency deciding officials. Such officials are 
impressed by the F. B. I. reputation, and, in any event, they are not supplied with the data for evaluation 
of the reliability of information furnished from undisclosed sources. But how good is an F. B. I. report? 

Arguing against the surrender of F. B. I. reports to a Congressional Committee in 1941, Hon. Robert H. 
Jackson, at that time Attorney General, said: 

“Investigative reports include leads and suspicions and sometimes even the statements of malicious 
and misinformed people.”’ (Reported in ‘How Good Is An F. B. I. Report” by Alan Barth in Harper’s 
Magazine, March 1954, page 46.) 

In her careful study, The Federal Loyalty-Security Program, published by the Cornell University Press 
in 1953, Eleanor Bontecou, a member of the New York Bar, provides interesting excerpts from transcripts 
of Loyalty Board proceedings, which suggest that F. B. I. reports contain some strange material. 

In the Senate debate which took place in March 1953 over the confirmation of Charles Bohlen to be 
Ambassador to Russia, it was sta that the Security Director of the State Department, R. W. Scott 
McLeod, had found that “‘he could not clear Mr. Bohlen on the basis of the F. B. I. report.’”’ After Secre- 
tary of State Dulles had summarily overridden Mr. McLeod, one of the members of the Foreign Relations 
Committee, which unanimously approved the nomination, Sen. Guy M. Gillette gave the Senate the fol- 
lowing account of one of the several items of derogatory information about which Secretary Dulles had 
told the Committee in detail: 

“One of the derogatory reports—and it was a derogatory report, and Senators may evaluate it, along 
with members of the Committee on Foreign Relations—concerned a person who said he possessed a 
sixth sense, in addition to the five senses all of us possess. * * * This man said that he looked at Mr. 
Bohlen and, with this sixth sense of his, he determined that Mr. Bohlen was a man who did have in the 
back of his mind such a tendency towards immorality as to make him unfit’’ (Barth, supra, pp. 27-38). 

It all brings to mind an old doggerel: 

‘‘Absolute evidence have I none, 
But my aunt’s charwoman’s sister’s son 
Heard a policeman on his beat 
Tell a housemaid in Downing Street, etc.” 
— “ University’s Seventh Annual Conference on Labor, Bender Publishing Company, 
page 476. 
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Indeed, there is no protection. Petitioner complains of the deprivation of the 
most basic elements of a fair hearing. But that deprivation occurred, and occurs 
today, in a relevant context providing none of the other safeguards typical of a 
full hearing. In the Government’s loyalty and security programs, the standards 
of decision are vague—‘‘doubt as to loyalty,” ‘clearly consistent with the security 
of the United States.’”’ One can get out of those standards precisely what one 
puts into them. The “criteria”? are even vaguer. Read, for example, section 8 
of Executive Order 10450 which governs the federal employee security program. 
The charges are indefinite. Executive Order 10450, Section 8 (1) (i) provides the 
following criterion: ‘‘Any behavior, activities, or associations which tend to show 
that the individual is not reliable or trustworthy.” Since charges are required to 
be specific only insofar as ‘‘security considerations permit,’’ charges like the follow- 
ing are not untypical. 

“Information at hand shows that you have attended meetings and activel 
participated in subversive organizations and have close associations wit 
known members of the Communist Party.” ' 

“Security considerations’ usually do not ‘permit’ identification of these meetings 
as to time and place, on the ground that this might supply information which 
could lead to the identification of informers. Indeed, it is not unusual for the 
Security Board to refuse to identify even the alleged ‘‘subversive organizations” 
on the same ground. Requests for particulars are generally denied. At least 
one security Hearing Board has ruled that the description of a person in a charge 
as a “known communist”? means “known to the Government as a Communist” 
and, therefore, cannot be controverted—even by a sworn denial and proof that 
the person is currently employed in another agency of the Government. 

Witnesses favorable or adverse, cannot be subpoenaed. Industrial personnel 
security hearings can be held only in New York, Chicago and San Francisco. 

Security Hearing Boards are selected with considerable care and are protected 
by anonymity; but the decision rests in every case with the head of the agency 
concerned, a political officer responsive to misinformed political and public 
pressure (Cf. Condon); and generally that responsibility of the head of the agency 
is delegated to a subordinate political officer who may go further than his chief 
in protection of the Chief. The reasons for a hearing board’s decision are not 
furnished to an employee, except by error as in Chasanow."' There is no provision 
for argument, written or oral, to the deciding officer. The employee may retain 
and appear with counsel; but counsel operates under the same burden as does the 
employee. Financial resources essential for the preparation of such defense as 
can be made are limited by an apparent average of not less than six months of no 
pay between charges, with suspension automatic, and final decision. And all of 
this is kept from the light of day by provision for complete secrecy in protection 
of the employee.” 

Such hearings are not held to punish for past conduct. Rather, the controlling 
consideration is fear of future behavior as guessed at from past, alleged conduct. 
This factor favors the fullest application of due process. As Mr. Justice Jackson 
so pungently observed: 

“The most scrupulous observance of due process, including the right to 
know a charge, to be confronted with the accuser, to cross-examine informers 
and to produce evidence in one’s behalf, is especially necessary where the 
occasion of detention is fear of future misconduct, rather than crimes com- 
mitted.” 

* * * * * 


“Tt is inconceivable to me that this measure of simple justice and fair 
dealing would menace the security of this country. No one can make me 
believe that we are that far gone” (Shaughnessy v. United States, Dissenting 
Opinion, 345 U. 8. 206, 225, 228). 

Finally, but with diffidence, we suggest a consideration believed not to be 
amiss. Even with a free people, due process ever stands uneasily. And today 
in many fields the standing is precarious. Encouraged by the presence of the 
Government’s Industrial Personnel Security Program, private employers arrogate 


ii The Chairman of the Security hearing Board in the Chosanow case read the regulations as requiring 
the Board’s reasons for decision to go to Chasanow. This was officially regarded as an error by the Navy 
Department; and, thereafter, the regulations were clarified so that no such errors would be made in the 
future. 

12 The absence of the procedural safeguards to wutich reference is made in the text is apparent on the face 
of the controlling governmental regulations. So far as it is not, citations from secret proceedings are not 
possible. However, counse] are officers of the Court, and have a collective professional experience in the 
handling of loyalty and security cases that is considerable. 
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to themselves the right to determine, without even the facade of a hearing, that 
wee are security risks. og erg: v. Sperry rere Company, New 
York Supreme Court, Special Term, Part I, New York County, 22 LA 186; aff’d. 
Appellate Division, First Department, 131 N. Y. 8. 2d 873 (1954); Matter of 
Arma Corporation, 22 LA 325 (1954), Curtis G. Shake, Arbitrator); See also 
Sperry Gyroscope Co. v. ineers’ Ass’n., 279 App. Div. 630, 107 N. Y. 8. 2d 800 
(1st Dep’t.), aff’d, 304 N. Y. 582, 107 N. E. 2d 78 (1951). And local town boards 
hold “‘hearings’’ to determine the political qualifications of a person who applies 
for renewal of a license to deal in second-hand pianos. 

Other constitutional rights falter in the general weakness. Cued by regula- 
tions issued under Executive Order 10450, as amended by Executive Order No. 
10491 (which included the added criterion of refusal to testify before a Congres- 
sional Committee regarding disloyalty or other misconduct), large industrial em- 
ployers, sometimes on their own volition and other times at the instigation of a 
U. 8. Senate subcommittee, have discharged employees who pleaded the Fifth 
Amendment before such subcommittees.“ Employees in many industries are 
required to sign loyalty oaths similar in form to that which this Court regarded 
arbitrary and therefore unlawful in Wieman v. Updegraff, 344 U. 8. 183 (1952). 
And even university debate of a touchy subject like recognition of Red China 
becomes questionable. 

It becomes more and more true that no one is so highly placed in America, 
(e. g., Mr. Acheson) or so lowly placed in obscurity (e. g. Mrs. Moss) as to be 
certain that his reputation will not be ruined and his livelihood prejudiced tomor- 
row by a legislative hearing or other action lacking in due process. 

We won the war. But the greatest people and most powerful nation in the 
history of mankind remain frightened; and so liberty weakens. 

We recall that “the history of liberty has largely been the history of observance 
of procedural safeguards.” McNabb v. United States, 318 U. 8. 332, 347 (1943); 
and that “every oppression against law, by colour of any usurped authority is a 
kind of destruction . . . and it is the worst oppression that is done by the colour 
of justice.”’ Coke, Second Institutes (1656) p. 48. 

e Court is called upon here to perform the greatest task of the judicial 
function: 

“The great ideals of liberty and equality are preserved against the assaults 
or opportunism, the expediency of the passing hour, the erosion of small 
encroachments, the scorn and derision of those who have no patience with 
general principles, by enshrining them in constitutions, and consecrating to 
the task of their protection a body of defenders . . . Great maxims, if they 
be violated with Sas are honored often with lip-service, which passes 
easily into irreverence. e restraining power of the judiciary does not mani- 
fest its chief worth in the few cases in which the legislature has gone beyond 
the lines that mark the limits of discretion. Rather shall we find its chief 
worth in making vocal and audible the ideals that might otherwise be silenced, 
in giving them continuity of life and of expression, in guiding and directing 
choice within the limits where choice ranges. This function should preserve 
to the courts the power that now belongs to them, if only the power is exer- 
cised with insight into social values, and with suppleness of adaptation to 
social needs.” 14 

Somewhere, sometime, the line of due process application to the loyalty- 
security field must be held by the judiciary in preservation of the liberty of a 
free people. The time is overdue; and the appropriate occasion is here. 


CONCLUSION. 


We ne urge that this Court reverse the judgment below and remand 


the cause to the District Court for the entry of judgment for the plaintiff, declar- 
ing that petitioner was improperly removed from his position as Special Consultant 
to the Public Health Service in the Department of Health, Education, and Welfare 


18 For example, Bethlehem Steel, General Electric, Ingersoll-Rand; see Daily Labor Report Nos. 235, 236 
and 239, December 6, 7, and 10, 1954. A Defense Department spokesman confirms reports that Bethlehem 
Steel has no classified contracts at the present time, Daily Labor Report No. 239. 

4 Cardozo, The Nature of the Judicial Process (Yale University Press, 1921), pp. 93-94. 
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and that he is entitled to reinstatement upon the ground that his removal was 
effectuated without due process. 

Respectfully submitted. 

ENGINEERS AND SCIENTISTS OF AMERICA, 
Amicus Curiae, 
JosePH A. FANELLI, 
1701 K Street, N. W., 
Washington, D. C., 
Henry MAYER, 
19 West 44th Street, 
New York 36, N. Y., 
Leo F. LIGHTNER, 
717-725 National Press Building, 

Jonas SILVER, Washington 4, D. C., 

Washington, D. C., Counsel. 

ABRAHAM WEINER, 

New York City, 
Of Counsel. 

Mr. Amann. The Government, as well as the petitioner, has urged 
the Supreme Court to rule on the constitutionality of the existing 
administrative hearings. The question is addressed particularly to 
whether such hearings “accord with due process.” We believe it 
therefore reasonable to assume that the Court in its wisdom may see 
fit to issue a decision on this question. Oral arguments in this case 
were presented on April 18, 1955, and it is not unreasonable to assume 
that the Court may issue its ruling during the current term. The 
committee may wish to take this fact into consideration when it con- 
siders the advisability of acting on the present bill. 

The Peters case highlights the right to be protected against the 
cruel stigmatization of ‘disloyal’ or “security risk’? under existing 
procedures, a right which must come within the purview of the due- 
process clause if that which is synonymous with due process—essential 
fairness—is to be at all meaningful. 

The havoe which can be wrought in families of loyal Americans 
through the use of statements of casual anonymous informers, unwill- 
ing to come forth as forthright witnesses, is adequately demonstrated 
by the case of Abraham Chasanow, reported in detail in Look maga- 
zine, volume 19, No. 10, May 17, 1955. Here, an individual who had 
been a loyal Government employee for nearly 23 years was summarily 
suspended by reason of the reports of investigators, who reportedly— 
had not seemed to be seeking facts or an objective appraisal, but were amateur- 
ishly asking loaded, ambiguous questions designed to attract answers to sub- 
stantiate the charges. 

Mr. Chasanow was more fortunate than others in that he was ulti- 
mately cleared and restored to his position, after months of doubt 
and mental torture. 

Even those of alleged disloyal tendencies are entitled to due proc- 
ess. Congress saw fit, in establishing the Subversive Activities 
Control Board, to extend to alleged and known Communists and 
Communist organizations all the safeguards of due process. They 
have the right to know, with sufficient specificity to permit an ade- 
quate defense, ‘‘the nature and detail of the accusation.’’ The 
burden of proof is upon the Government which makes the allegation— 
in this instance, the Attorney General. Adverse witnesses must be 
produced and testify in open hearing and are subject to cross-exami- 
nation—the right of confrontation and cross-examination. Findings 
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must be based on facts adduced in open hearing. The rights of ap- 
peal to our highest tribunal is extended in appropriate instances. 

Philosophy: Hon. Henry W. Edgerton of the Court of Appeals for 
the District of Columbia, in his dissent in the case of Bailey v. Richard- 
son, observed, ‘‘We cannot preserve our liberties by sacrificing them.”’ 

Executive Order 9835 established the Government employees 
loyalty program and provided in part: 

Whereas maximum protection must be afforded the United States against in- 
filtration of disloyal persons into the ranks of its employees, and equal protec- 
tion from unfounded accusations of disloyalty must be afforded loyal employees 
of the Government. 

Executive Order 10450 which established the current Government 
employees security program, provides in part: 

Whereas the American tradition that all persons should receive fair, impartial, 
and equitable treatment at the hands of the Government requires that all per- 
sons seeking the privilege of employment—be adjusted by mutually consistent 
and no less than minimum standards and procedures. 

In 1954 our organization, at its annual convention, adopted a reso- 
lution addressed to the due-process deficiencies of the existing indus- 
trial security program, which has been patterned after the Govern- 
ment employees program. A copy of this resolution was transmitted 
to President Eisenhower. A communication from the White House 
acknowledging receipt stated in part: 

While every step must be taken to insure the national security, the President 


also believes that regard must be had for individual dignity and freedom and the 
sanctity of our traditional concepts of due process. 


S. 681 provides: 


Without impairing the rights or privileges of the great bulk of loyal United 
States citizens, such individuals— those as to whom there is reasonable ground to 
believe may engage in sabotage—be barred from access to facilities * * *. 


In spite of the precautionary language of two Executive orders 
relative to the rights of citizens, the existing system of indictment by 
anonymity and resultant stigmatizing has grown apace. First, Gov- 
ernment employees, then industrial employees working on defense 
contracts, and under this proposal, certainly all utilities, transporta- 
tion, and communication workers are included. Blanket coverage 
of all Americans is but a step away. 

Today an aeronautical engineer classified a security risk finds it 
impossible to find work elsewhere in his chosen profession. It be- 
hooves us to move with caution to assure that the individual has in 
fact received a full and fair hearing with opportunity to adequately 
defend himself. 

The Commission on Organization of the Executive Branch of the 
Government made a report to Congress on Legal Services and Pro- 
cedure, in March 1955. The following appears at page 45: 

If the functions of the executive branch are to be performed in the best interests 
of the Federal Government and the citizen, the agencies and departments of the 
executive branch should fulfill their responsibilities in accordance with sound 
procedural methods and with strict regard for due process of law. The supremacy 
of law in the administrative process depends in large measure upon strict and 
faithful compliance by departments and agencies with approved procedural 
principles. Today, when operations of the executive branch affect every business 


and every individual in some degree, sound procedures are indispensable to 
sound government. 


63587—55———_10 
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We wish to note that Hon. Herbert Hoover and Hon. Herbert J. 
Brownell, Jr., were members of the Committee making this report to 
Congress. 

It has not been 100 ‘years since a President whose memory we 
revere enunciated a common concept of our government as “of the 
people, for the people, by the people.” 

Today we often hear the inference that defense of our Government 
and defense of our country is something separate and apart from 
defense of our individual liberties and our historic institutions and 
retention of basic individual rights. If it is necessary to suspend our 
historic concepts of due process in order to protect our way of life, 
what are we protecting? The cold war is now at least 8 years in being 
and might reasonably continue for another 50. Should we take action 
at this time which might reasonably result in our children’s children 
being able to read of the historic rights of their forebears which have 
long since ceased to exist? 

We are thankful that more and more Members of Congress and 
outstanding citizens are becoming concerned about this “trend of the 
times’ and expressing serious doubts about the wisdom of the 
procedures of the existing security programs. It appears that there 
is even difference among the top members of the Department of 
Justice on questions of constitutionality. 

We submit that in our view it is not necessary to emulate or import 
the concept of the totalitarian states in order to successfully meet any 
challenge which may confront us. 

Defense Department testimony: We note that in his testimony 
before this committee on Friday, April 29, Hon. Wilbur M. Brucker, 
General Counsel, Department of Defense, stated: 

I appear before you today with knowledge that there are known subversives now 
working in vital defense facilities without there being adequate authority in the 
Federal Government to meet this potential threat to our protective capabilities 
and therefore to our military effectiveness. This gap in our security structure must 
be closed. 

This presumably is the administration’s reason for the present bill. 

We find it difficult to believe that the Government is quite as helpless 
as the statement might be understood to imply. We are certain that 
the committee and the eminent counsel are not unfamiliar with the 
provision of title 18, United States Code. We make specific reference 
to: Section 2385, the Smith Act, Advocating Overthrow of the Gov- 
ernment; section 371, Conspiracy; section 2384, Seditious Conspiracy. 


The Subversive Activities Contract Act of 1950, section 5, provides 
that: 


(a) When a Communist organization * * * is registered or there is in effect a 
final order of the Board requiring such organization to register, it shall be un- 
lawful— 

(1) for any member of such organization, with knowledge or notice that 

such organization is so registered or that such order has become final— 

(c) in seeking, accepting or holding employment in any defense facility, to 
conceal or fail to disclose the fact, that he is a member of such or ganiza- 
tion; or 

(d) if such organization is a Communist-action organization, to engage in 
any employment in any defense facility. 


These and other laws of the United States would not appear to 


leave the Government entirely helpless. However, we are not here 
to urge that the enactment of this bill may not be essential. Rather, 
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we are here for the purpose of: urging that the Congress extend to 
all those entitled to the protection of our Constitution the procedures 
which the Congress in its wisdom has seen fit to extend to those 
charged with being members of the Communist conspiracy. 

The Chief Justice of the United States, in an address on the 
Blessings of Liberty, on February 19, 1955, observed: 

Surely the America that has poured out its substance to rehabilitate the free 
world, and even our former enemies, so that they can resist tyranny, will not 
willingly pass on to its children less freedom than it has itself enjoyed. 

Senate Joint Resolution 21: On March 17, 1955, we appeared before 
the Subcommittee on Reorganization. of the Senate Committee on 
Government Operations in order to testify on the proposal to estab- 
lish a Commission on Government Security. In our testimony we 
outlined in more detail than time permits here the basis of our objec- 
tions to the existing programs aid the proposed bill under considera- 
tion here. Inadequacies of the existing program are illustrated by 
reference to specific cases. We request permission to insert in the 
record a copy of that testimony. We have extra copies for the 
members of the committee. ; 

Senator Butter. I will hold it and rule on it later. 

Mr. AMANN. We are not unmindful of the potential destruction of 
effective union leadership through the device of anonymity, and in 
spite of honest hopes expressed in this bill to the contrary. 

The Administrative Procedure Act was enacted by Congress in 
order to obtain uniformity and to require the safeguards of due proc- 
ess. We are unable to contemplate any adequate reason why those 
procedures should not be applicable to proceedings under the proposed 
act. 

Disclosure of informants: Prosecution of anyone on the basis of 
secret, unrevealed information is certainly at variance with traditional 
American concepts of justice. Vesting in any police agency a right to 
refuse to disclose its informants is certainly unwarranted. The Justice 
Department unquestionably will have the function of determining 
when prosecutions will be initiated. They certainly are in a position 
to determine relative risks of prosecution and disclosure of informants 
on the one hand and failure to prosecute on the other. 

We invite your attention to the statement of Judge Albert Reeves 
in the Coplon case— 

If it turns out that the Government has come into court exposing itself, then it 
will have to take the peril. If it embarrasses the Government to disclose relevant 
material, then the Government ought not to be here. 

Where clearance is obtained, recoupment of loss should not be 
limited to lost earnings. 

Under the industrial security program hearings have been held 
only in New York, Chicago, and San Francisco. Individuals have 
been required to spend in excess of $4,000 in some cases, in travel and 
other essential and reasonable costs to obtain a clearance. 

Adequate provision should be made for recoupment of reasonable 
costs where clearance is obtained. Particularly should this be true 
where hearings are held at distances removed from the situs of em- 
ployment or domicile. 

We wish to thank you for the opportunity provided to appear and 
explain our views. We appreciate the seriousness of the problem, 
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but we find nothing inconsistent in retention of historic concepts in 
order that we may not lose that which we are seeking to defend. 

Senator Burter. Thank you ever so much, sir. 

I think that the points are very clear in your statement and I thank 
you for coming here. 

Mr. Amann. Thank you. 

Mr. Licutner. This statement before the Humphrey committee 
goes into more detail. 

Senator Butter. Yes. And what we will do as of this time,I feel 
that instead of making it a part of the record, it will be filed among 
the records of the committee and I will most certainly read both of 
these statements. 

Mr. Amann, let me just ask one question. Have you given any 
thought to the operation of the Magnuson Act? 

Mr. Amann. I am not an attorney and I am not too familiar with 
the Magnuson Act, but I understand that that law refers over or 
provides only for the protection of port facilities, is that right? 

Senator Butter. That is right and it may be a little broader than 
this act. : 

Mr. Ligutner. It provides, however, for a tri-partite committee, 
I believe. 

Senator Butter. Yes, but there is no confrontation there of wit- 
nesses and the Administrative Procedure Act does not apply. In 
other words, is it your opinion that due process is not met by filing 
charges and having the accused or the person suspected, giving him 
an opportunity to appear and defend? 

Mr. Amann. Is it my understanding that due process is not met if 
those things are done? 

Senator Butter. Yes. Let me state it again. Is it your opinion 
that due process requires more than a statement of charges and an 
opportunity to defend? 

Mr. Amann. No, I think that an opportunity to defend himself, 
to know who the accusers are and to know what the charges are is due 
process. This is my understanding as a nonlegal person. 

Senator Butter. In other words, in your opinion due process is 
not due process unless there is a confrontation of witnesses? 

Mr. Licutnsr. Right. 

Senator Burter. Governor Brucker, when he appeared before this 
committee, was most definitely of the opinion that due process is met 
when the charge is given and the person under suspicion has a right 
to appear and defend without confrontation. 

Mr. Amann. That is the position with which we cannot agree. 

Mr. Ligutnrer. May I observe in that connection, Senator, for 
reasons I do not pretend to know, Mr. Sobeloff did not present the 
Government’s case in the Supreme Court. I do not pretend to know 
why. But certainly there is a division of opinion on this constitu- 
tional question, an honest difference of opinion. 

Mr. Amann. Most certainly. I agree. 

Mr. Licurner. We have found from experience and this is why I 
suggested incorporation of the Humphrey statement, the one given 
by the Humphrey committee, we have found that where the Govern- 
ment believes that the accused may be able to identify an accuser 
that they will deliberately avoid specificity in charges. Now if a 
man does not know what he is actually charged with, he has not got 
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a chance of having a fair hearing, and this has happened in a number 
of cases. 

Senator Butter. Of course this is not a criminal prosecution and 
it does not require the same degree of proof—— 

Mr. LieutNneErR. Senator, if you will forgive me—— 

Senator Butter. That you would require in a prosecution. 

Mr. Licutner. If you will forgive me for an observation, criminals 
are rehabilitated, security risks are forever damned and all a security 
risk is is someone who might in the future impair the efficiency of this 
Government. He is not accused of disloyalty at all, but in the public 
mind he is disloyal. 

_ As of today, not in the future, I think if I were given a choice, I 
would rather be accused as a murderer because at least I would get 
a fair hearing. If I am accused of actually being a security risk, 
I have not got a chance under the present procedures. ‘This is my 
own feeling in the matter. 

Mr. Amann. That expresses my sentiments. 

Senator Burter. Most certainly Governor Brucker, who is the 
General Counsel to the Department of Defense and who has given this 
problem some real thought, was of the opinion that it was not necessary 
that you have confrontation of witnesses to have due process. I feel 
that that is the position of the Department of Justice. 

Mr. Lieutner. It is. 

Senator Butter. And in other cases. I am very anxious to have 
this brief and will read it with great care. Now the Congress of 
Industrial Organizations has also filed with their statement a very 
instructive brief and they will be given due consideration. 

Mr. Licgutner. We feel certain the Supreme Court will be ruling 
on this shortly and maybe that will answer the problem for you, 
Senator. 

Senator Butter. Also, when you go back to section 5 of the 
Internal Security Act, until the Supreme Court rules of course, that 
act gives us no protection, you understand that. 

Mr. AMANN. I am aware of that. 

Senator Butuer. If the Supreme Court rules in favor of constitu- 
tionality, that will be a very valuable weapon in the hands of the 
FBI and other people. 

Mr. Arens. Except section 5 carries only a penalty provision and 
does not in and of itself vest the administrative authorities with power 
to bar someone from defense facilities. There is a difference in the 
modus operandi there between section 5 of the Internal Security 
Act and the provisions of the instant bill. 

Mr. Amann. If the instant bill were enacted, it is likely that it 
would also be tested in the Supreme Court? 

Senator Burter. If the instant bill were enacted it would most 
certainly be contested. But the contest would seem to be the suffi- 
ciency of the language of the bill insofar as due process is concerned. 
Certainly there would be not hearing in a court of law on whether or 
not the person who made up his mind whether or not a man was a 
security risk, if he had evidence upon which to base it, whether or not 
that evidence was sufficient in the opinion of the court if it was suffi- 
cient in his opinion. 

It would not go to sufficiency. It would go to constitutionality. 

Mr. ArEns. Yes. 
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Mr. Amann. A ruling on the broad question in the Peters case 
would answer that question. 

Senator Butier. I feel that it would. Of course, the Peters case 
is a case of Government employment, which may be a little different 
from private employment. 

Mr. Licurner. We are unable to understand why in fact in enact- 
ing the Subversive Activities Employ Act you provided complete due 
process for Communists and why that same rule should not apply for 
any American citizen who may be suspected of a heinous crime; he is 
only suspected. This is the problem we are confronted with. Com- 
munists; you know Communists. Yet you give them all the due 
process provisions. 

Why should not an American have as much, and I distinguish the 
two, if you please. 

Senator Butter. I certainly am very happy that you came down 
here and you can be assured that your testimony will be studied very 
carefully and discussed in the full committee when this bill is discussed. 

Mr. Arens. The next witness is the American Communications 
Association. 

The witness is Mr. Selly. 

Will both of you testify? 

Mr. Setity. Counsel may or may not. 

Senator Burter. You had better hold up your right hand, in case 
you do. In the presence of Almighty God do you solemnly promise 
and declare the evidence you give this task force will be the truth, 
the whole truth, and nothing but the truth? 

Mr. Setiy. I do. 

Mr. Rasrnowitz. I do. 


TESTIMONY OF JOSEPH P. SELLY, PRESIDENT, AMERICAN COM- 
MUNICATIONS ASSOCIATION; ACCOMPANIED BY VICTOR 
RABINOWITZ, HIS ATTORNEY 


Mr. Arens. Kindly identify yourself by name, residence, and 
occupation. 

Mr. Setiy. Joseph P. Selly, president, American Communications 
Association, an independent union. 

Mr. Arens. And have you always gone under the name of Selly? 

Mr. Setiy. Yes. 

Mr. Arens. Have you ever gone under any other name other than 
the name of Selly? 

Mr. Setiy. I may have had a nickname when I was a kid. I do 
not recall. 

.Mr. Arens. Have you gone under any name other than the name 
of Selly? 

Mr. Setiy. No. 

Senator, in the course of these hearings before coming to the text 
of my testimony, there have been some slanderous and malicious 
statements made of my union, American Communications Association, 
to the effect that it is an organization which has permitted or encour- 
aged the interception of communications from the Pentagon. 

Senator Butter. Mr. Selly, if you are referring to any remarks by 
this task force in this present hearing, you are completely in error. 

Mr. Sruuy. I will quote the ana. 
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Senator Butier. The only statement that I know that was made 
was that the lines, the tie lines out of the Pentagon and out of the 
State Department were monitored by members of the American 
Communications Association. 

Mr. Setuy. I took the opportunity to read the transcript of the 
testimony on page 35 and you are wrong and I am right. 

Senator Butier, All right. 

Read it; I would like to hear it. 

Mr. Seutty. Mr. Arens asks a question of Governor Brucker. 

Are you conversant with the facts which have been revealed by the Internal 
Security Subcommittee of the Senate to the effect that restricted telegrams have 
been intercepted by persons under discipline of the Communist-controlled Amer- 
ican Communications Association? 

Now, I say that that is a malicious and deliberate falsehood. 

Mr. Argens. Mr. Chairman, in view of the assertion by the witness, 
may I interrogate him on that specific point? 

Senator Butter. You certainly may. 

Mr. Arens. Mr. Selly, are you now a member of the Communist 
Party? 

Mr. Setiy. That question, sir, is irrelevant to these proceedings. 

Mr. Arens. Will you answer the question? Are you a member of 
the Communist Party? 

Mr. Sreuuy. No; I will not answer the question. 

Senator Burier. I direct you to answer the question, Mr. Selly. 

Mr. Setty. And I refuse to answer the question. 

Mr. Arens. Upon what ground? 

Mr. Seuty. I do not think that this committee has any power to 
inquire into my political beliefs. I do not think it is relevant to the 
purposes, the alleged purposes, for which this hearing is being con- 
ducted. I think it is designed to attempt to intimidate the witness. 

Senator Burier. Mr. Selly, on that showing I direct you to 
answer the question. 

Mr. Ssuuy. I refuse to answer it. 

Senator Butter. On what basis? 

a Seiiy. On the basis that you are violating my constitutional 
rights. 

Senator Butier. Specifically the fifth amendment? 

Mr. Srtty. Specifically the first and fifth amendments. 

Senator Butter. I will accept the fifth amendment, Mr. Selly. 

Mr. Setty. The Congress of the United States accepts all 10 
amendments. I cite the first and fifth as my reasons for asserting 
that you are invading my constitutional privileges. 

Mr. Arens. Mr. Selly, do you feel that a truthful answer to the 
Gpastanas which I have posed to you as to whether or not you are a 

ommunist, if given on this record, may give facts or information 
which would be used against you in a criminal prosecution? 

Mr. Sry. I refuse to answer the question for the same reasons 
that I gave to the previous question. 

Mr. Argens. Mr. Selly, are you conversant with the fact that 
witnesses before the Subcommittee on Internal Security of the Com- 
mittee on Judiciary identified the following officers of the American 
Communications Association as Communists or former Communists: 
Joseph P. Selly, international president, Joseph Kehoe, international 
secretary-treasurer; Louis Sickenberg, international executive board 
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member; Dominick Panza, international vice president; Charles L. 
Silberman, editor of ACA News and publicity director; Alfred Dou- 
mar, secretary-treasurer, local 40; and Mrs. Mollie Townsend, 
recording and corresponding secretary, local 40? 

Mr. Sexy. Yes. 

Mr. ArEens. You are conversant with that fact? 

Mr. Setiy. Making allowance for the mispronounced names, the 
answer is ‘‘Yes.”’ 

Senator Burter. Do those people still hold office in your associa- 
tion? 

Mr. Setiy. Without refreshing my recollection, I would say all 
but one does. 

Senator Butter. And which one is that? 

Mr. Setity. Timms is mentioned in that list and I do not follow 
the whole list, she no longer holds office. I do not recall. There 
were too many names there. If you will tell me the page. 

Senator Butter. It is on page 5, V, right after the contents. I 
do not think she was mentioned. 

Mr. Arens. Now, Mr. Selly, are you conversant as to the fact of 
the admonition of Nikolai Lenin in his writing as follows: 

A Communist must be prepared to make every sacrifice and if necessary, even 
resort to all sorts of schemes and stratagems, employ illegitimate methods, conceal 
the truth in order to get into the trade unions, stay there and conduct the revolu- 
tionary work. 

Are you conversant with that statement by Lenin? 

Mr. Setity. Mr. Chairman, are you going to permit me to testify 
in my opposition to this bill or are you going to permit counsel to 
continue to raise irrelevant questions that have nothing to do with 
the merits of my testimony? 

Mr. Arens. Mr. Chairman, I submit that question is relevant. I 
should like to be heard on the relevance of it. Mr. Selly has opened 
his testimony by an attack upon counsel because counsel alluded to 
the American Communications Association as a Communist-controlled 
organization. Counsel then read into the record this finding by the 
Internal Security Subcommittee with reference to the identification 
of the officers of the American Communications Association as Com- 
munists by live witnesses under oath before the Internal Subcommit- 
tee. Mr. Selly has in the course of the last 5 minutes declined to admit 
whether he is or is not a member of the Communist Party at this time. 
In view of the statements by Mr. Selly I think that this observation 
by the leading theoretician of the Communist Party is quite pertinent, 
the interrogation is quite pertinent on the issue which Mr. Selly him- 
self has posed i in the opening 2 minutes of his testimony. 

Mr. Seuuy. The issue I posed was whether Mr. Arens maligned, 
falsely maligned the members of my union and the union in the state- 
ment which he made before this committee a week ago Friday, and I 
submit that the question that is now asked has nothing to do with that 
nor with my testimony. 

Mr. Arens. The alleged maligning goes to the Communist-con- 
trolled American Communications Association and live witnesses under 
oath have identified the principal officers as members of the Com- 
munist Party including yourself as the president. 

Senator Butter. Answer the question, Mr. Selly. 

Mr. Setzty. No; I will not answer the question. I do not think it 
is relevant whether I am familiar with this quotation. 
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Senator Butter. Whether or not it is relevant, I direct you to 
answer the question. 

Mr. Sztty. I refuse. 

Mr. Arens. Do you subscribe to the statement? 

Mr. Setty. By now I have forgotten what the statement is. 

Mr. ArEns. The statement by Lenin to the deceit of Communists 
and the urgency of Communist penetration into labor organizations. 

Mr. Setty. | refuse to answer. 

Mr. Arens. Why? 

Senator Butter. Will you answer the question? 

Mr. Setuy. No; I said Na to answer the question. 

Senator Butter. Weil, why do you refuse? 

Mr. Seiuy. Because I think it is irrelevant to this proceeding and, 
like the previous questions, it is a violation of my rights under the 
Constitution to direct me to answer such questions. 

Senator Butier. In other words, you plead the fifth amendment? 

Mr. Setxy. The first and fifth amendments. I wish you would not 
plead for me, Senator. 

Mr. Arens. Did you sign a non-Communist affidavit under the 
Taft-Harley Act? 

Mr. Sexty. Yes. 

Mr. Arens. Were you a member of the Communist Party at the 
— you signed the non-Communist affidavit under the Taft-Hartley 

ct? 

Mr. Setty. I refuse to answer. 

Mr. Arens. Why? 

I put it to you as a fact and ask you to affirm or deny the fact that 
if you gave a truthful answer to this preceding question, you would 
laa yourself to criminal prosecution under the provisions of the 
Taft-Hartley Act? Will you answer the question? 

Mr. Setiy. No. 

Mr. Arens. Why? 

Senator BurLter. Come on, Mr. Selly. Let’s push on. I want to 
get on with this hearing. 

Mr. Setiy. Well, if you won’t protect my rights, I will. 

Senator Butter. We will, but that is your business. You protect 
them. 

Mr. Setty. I will. 

Senator Butter. How do you protect them? 

Mr. Setty. How do I protect them? I protect them by protesting 
against this procedure as being intimidatory, as being irrelevant to 
the purposes of this hearing, as being an attempt to malign a union 
which has done as much as any union in this country to protect the 
national interests. 

Senator Burter. On that basis I direct you to answer the question. 

Mr. Setuy. And I refuse to. 

Senator Burter. You refuse to answer the question? 

Mr. Sstiy. I do. 

Mr. Arens. In the event of war between the United States of 
America and the Soviet Union, where would your sympathies lie? 

Mr. Setiy. In any way in which my country was the victim of 
sy by any other nation, my sympathies lie with my country. 

r. AreNs. Now answer the question. 

In the event of war between the United States and Soviet Russia, 

where would your sympathies lie? 
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Mr. Seuiy. I answered the question. 

Mr. Arens. Does the American Communications Association hold 
contracts covering the tielines and leased lines out at the Pentagon? 

Mr. Setuy. Well, for the purposes of making it clear that: there 
could not be a year for no answer to that question, the American 
Communications Association holds contracts with communications 
companies some of which serve the Pentagon and have tielines going 
into the Pentagon. 

Senator Butter. And also the State Department? 

Mr. Setiy. I would assume without being able to give an accurate 
answer into every department of the Government that there are leased 
circuits. 

Mr. Arens. Which are serviced by ACA people, right? 

Mr. Setiy. If they go through the main operating room in New 
York which is the jurisdiction generally which my union covers, then 
to the degree that there is any servicing of those circuits, it would be 
done by members of my union. Well, I cannot even say that with 
absolute certainty because we do not have a closed shop. The 
majority of the people are in the union, not all of them are in the 
union so it might not be done by a member of the union. 

Mr. Arens. Do you also have comparable arrangements or access 
to the cables over the North Atlantic Ocean? 

Mr. Sruty. I do not have access to any cables anywhere. 

Mr. Arens. Does the ACA—you know what I mean—do the ACA 
people have access to the North Atlantic cable? 

Mr. Setiy. To the same extent that if there is a circuit leased by 
a Government agency going through the Western Union Cables 
operating room in New York, it is likely to be serviced by a member 
of my union. 

Mr. Arens. There is such a cable, is there not, which is serviced 
by members of the American Communications Association? 

Mr. Setty. I would judge that there are several such circuits. 

Senator Butter. Are there any maritime telegraphers members of 
your union? 

Mr. Setiy. No. 

Mr. Arens. On the west coast do you have a comparable situation 
on any cables going out in the west coast? 

Mr. Setiy. No, we do not but we have for the purposes of giving a 
complete picture, we have members of the union who work for RCA 
Communications, which is a radio telegraph company, not a cable 
company, and they work out of San Francisco and at the receiver and 
transmitter stations. 

Mr. Arens. Who appoints the shop stewards in the American Com- 
munications Association’s organization? 

Mr. Setuy. Well, on this point I have tried to give you the facts 
several times but you insist on perverting them. I notice that you 
have referred again to the fact that we control the shop stewards by 
appointing them. 

I have told you on several occasions in the past and I repeat now that 
in my union the rank-and-file members elect the shop stewards. They 
are not appointed by anyone. 

Mr. Arens. What control do the officers have over the shop 
stewards? 

Mr. Setty. They have no control over the shop stewards. If any- 
body has control, the shop stewards exercise a degree of control over 
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the officers to the extent that they are representative of groups of 
rank-and-file members. 

Mr. Arens. What has been your association with William 
Schneiderman? 

Mr. Setuy. I refuse to answer that question. 

Mr. Arens. Why? 

Senator Butter. Answer one way or the other. Why? 

Mr. Setty. Maybe we will save time by stipulating that when I 
refuse to answer a question of this kind it is because I rely on my rights 
under the Constitution, the first and fifth amendments. 

Senator Butter. You can state your rights under the Constitution. 

Mr. Setty. I stated them. 

Senator Butter. We will not stipulate anything. If you want to 
plead the Constitution, you plead it. 

Mr. Setty. I do not plead it, I assert it as a right. 

Mr. Arens. Do you feel the truthful answer to that question if 
you told this committee what your association has been with William 
Schneiderman that would furnish information which could be used 
against you in a criminal prosecution? 

Mr. Setuy. I refuse to answer that question on the same grounds. 

Mr. Arens. What has been your association in connection with 
Jack Stechel? 

Mr. Setty. I refuse to answer. 

Mr. Arens. Same grounds, same basis? 

Mr. Setiy. That is correct. 

Mr. Arens. And Roy Hudson, same thing, I take it, is it not? 

Mr. Seuiy. Yes. 

Mr. Arens. How many members are there in American Communi- 
cations Association? 

Mr. Setry. About 8,000. 

Mr. Arens. Located principally in New York City? 

Mr. Setiy. The bulk in New York City, some on Long Island, some 
on the west coast, some in Washington in the RCAC office, a few 
other scattered localities. The bulk in New York. 

‘Mr. Arens. You have some here in Washington that service the 
tielines and leased lines out at the Pentagon? 

Mr. Setxy. I would not be certain of that. I think not. My 
yor: is that if a circuit is leased by the Pentagon from RCAC, and 

think it is, it would operate directly from the Pentagon to the main 
egerenne room in New York and would not go through the Washington 
office. 

Mr. Arens. Do you have people that service those lines in New 
York City, is that correct, ACA people? 

Mr. Seutty. Yes, if there are curcuits and they require service there 
would be members of the union who service them. 

Mr. Arens. Go ahead with your statement. 

Mr. Setty. I repeat that it is a slander to my union and its members 
to assert as was asserted without any basis by counsel that restricted 
telegrams have been intercepted by persons. 

Senator Butter. Do you think that it hurts your people to have 
you come down here and refuse to say whether or not you are a 
member of the Communist Party as of this minute? 

Mr. Setty. My membership approves of what I am doing. 

Senator Buruer. It does? 
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Mr. Srexiy. They elected me to office. 

Senator Burter. Then in my opinion it would be pretty hard to 
slander them 

Mr. Seviiy. Oh, you think so? 

Senator ButLer. Yes. 

Mr. Setiy. You have slandered them. 

Senator Burter. Go ahead with your statement. 

Mr. Arens. Have you ever told your members whether or not you 
are a Communist? 

Mr. Setiy. Yes, I have. 

Mr. Arens. And was what you told them the truth? 

Mr. Setiy. Yes, it was the truth. 

Mr. Arens. What did you tell your members? 

Mr. Setxty. That is none of your business. 

Senator Burier. I direct you answer that question. 

Mr. Seuty. I refuse to answer it on the same grounds. 

Senator Butter. You have opened up this discussion now and I 
direct that you answer that question. You volunteered the informa- 
tion that you had told your members. 

Mr. Sexzy. That is right. 

Senator Butter. Whether or not you are a member of the Com- 
munist Party? 

Mr. Setiy. Right. 

Senator Butter. Having opened the inquiry, I direct you now to 
answer that question. 

Mr. Setzy. I say that my membership is entitled to that informa- 
tion and you are not and you are not going to get it. 

Senator Burier. I am telling you now, if you do not answer that 
question, this committee may take some action about it. I want 
you to know, I do not have to tell you what your rights are because 
you know them very well. 

Mr. Setiy. You take what action you want. I will rely on my 
constitutional rights. 

Senator Butter. I direct you now to answer the question. 

Mr. Setiy. And I refuse on the grounds of my rights under the 
first and fifth amendments to the Constitution. 

Mr. Arens. Mr. Chairman, let us make the record clear what 
question he has refused to answer. The instant question is what did 
you tell your members as to whether or not you are a Communist? 

Mr. Se.ty. I answered that question and I said yes, I told them. 

Mr. Arens. What did you tell them? 

Mr. Seuiy. That is the question I refuse to answer. 

Mr. Arens. And, of course, you were not under oath when you 
were talking to your members, were you? 

Mr. Setiy. No, I was not. 

Mr. Arens. And you were not subject to the pains and penalties 
of perjury when you were talking to your members, were you? 

Mr. Seuuy. If there is any truth in the statement made by counsel 
for this committee that restricted telegrams have been intercepted 
and that this committee has knowledge of it, then. I would suggest 
that this committee is participating in committing a crime and ought 
to be prosecuted because there is a law, the Federal Communications 


Act, which makes it a penal offense to intercept and divulge the con- 
tents of any telegram. 
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Mr. Arens. You think that is bad for Communists to have access 
to Government telegrams? 

Mr. Setty. Just let me finish my sentence. And as I say, if there 
is any truth in this allegation, then the people who make it, who claim 
to have this information, are compounding a felony, and if there is no 
truth in it, then it ought to be admitted that there is no truth in it 
then it is a slander of my membership. 

Senator Butter. Do you as president of your union have any 
access to the messages going over these tielines and leased lines? 

Mr. Setzy. No, I do not. 

Senator Burter. You have never had such access? 

Mr. Srtuiy. I have never had such access. 

Mr. Arens. Have you ever been solicited to furnish information 
of any character which to your knowledge was to be used for the 
benefit of a foreign government? 

Mr. Setiy. No. 

Mr. Arens. Are you conversant with the testimony before the 
Internal Security Subcommittee, public testimony of one Helen 
Yewell, a Western Union employee, who testified that while she was 
a member of the Communist Party and a member of the American 
Communications Association, she had seen in the course of her work 
as an employee of the Western Union Co., messages of Government 
agencies labeled ‘‘Restricted’’? 

Mr. Setiy. If you wil) read it, I guess it appears there. 

Mr. Arens. Are you conversant with that fact? 

Mr. Setuy. That she said that? 

Mr. AreEns. Yes, that she testified to that under oath? 

Mr. Setuy. I read that testimony a long time ago. I do not 
recall it. If it is there, it is there. 

Senator Butter. Proceed. 

Mr. Setuy. Senator Butler, in reading the opening remarks, which 
you made at the inception of these hearings, I was interested in one 
comment in particular, your assertion that as author of the bill this 
bill was, and I am quoting now: 


The bill was not intended as an antilabor bill. If it were, I should be among 
the first to oppose it. 


I am going to try within the limits of my capabilities although I 
recognize it may be a very difficult task, to convince you that this is, 
whatever your intentions may have been an antilabor bill actually 
and even more potentially, and hope that having convinced you of 
that you will be among the first to oppose it. 

Senator Burzer. All right. 

Mr. Setty. My statement deals with two general aspects of our 
approach to consideration of the bill. The first is an approach of a 
trade unionist who is examining the bill to see how it may be used by 
an employer to weaken the union unfairly, as a weapon by the em- 
ployer. The second is a consideration of what counsel advises us are 
the unconstitutional aspects of the bill. 

Senator But ter. To get on the right basis when we start, what is 
there in this bill that leads you to believe that the employer would 
have anything to do with the administration of the bill? 

Mr. Sexy. I will come to that when I deal with that. 
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Mr. AreEns. Just a moment. You have talked about the advice 
rs got from counsel that it is unconstitutional. What counsel 
is that! 

Mr. Setiy. Counsel for the union, Victor Rabinowitz. 

Mr. AreEns. Is he a Communist? 

Mr. Se.uy. I refuse to answer that question. 

Mr. Arens. Do you refuse to answer that question because if you 
told the committee the truth under oath, it may furnish information 
which could be used against you in a criminal prosecution? 

Mr. Setty. I refuse to answer that question. 

Mr. ArEens. You know, of course, that counsel to the American 
Communications Association, Victor Rabinowitz, has repeatedly 
taken the fifth amendment when asked whether or not he is a Com- 
munist, don’t you? 

Mr. Sexy. I do not know that. 

Mr. Arens. Mr. Chairman, I would like to just pose that one 
question to counsel now. He submitted himself here to oath, and he 
has been identified. He has been quoted here by the witness as an 
authority on the constitutionality of this question. 

Mr. Seuiy. He is not a witness. Wait until he gets on the stand. 

Mr. Arens. Mr. Rabinowitz, are you a Communist? 

Mr. Rasrnowitz. I refuse to answer. 

Mr. Arens. Why? 

Mr. Rasinowirz. There are a large number of reasons. Do you 
want me to list them all? 

Senator Butter. We would just like you to answer the question. 
Are you or are you not a Communist? 

Mr. Rasinowitz. I said I would not answer the question. 

Mr. Arens. And your reason. 

Mr. RapinowitTz. You want me to list all the reasons? 

Mr. Arens. We do not want a Commie-line speech. We want you 
to make reference to constitutional provisions. 

Mr. Se.iy. Why don’t you cut out this hocum? Mr. Chairman, I 
would suggest it is the function of this chairman 

Senator Bur.Ler. I would suggest if counsel refuses to answer the 
question, he could give the reason why. He knows the only reason 
that will be acceptable to this committee. 

Mr. Rasinowitz. I do not care what is acceptable to this com- 
mittee. The reasons I refuse to answer the question are many and 
I will just state a few of them. 

Senator Butter. Listen, I direct that you not state anything. 

Mr. Se.ty. What kind of hearing is this? 

Senator BurLeR. You proceed. 

Mr. Setty. You take what you like but you are afraid to face 
arguments. 

Senator Butter. I do not mind any reasonable request but I am 
not going to sit here and have this committee harangued by a man 
who refuses to say whether or not he is a Communist as of now. [am 
not going to take any abuse from people of that kind. He knows 
what his legal right is. He has refused to answer the question. 

Mr. Rasrnowitz. I have not refused—I refused to answer the 
question and you refused to give me an opportunity to state why. 
I am perfectly willing to let the record remain asitis. If you want me 
to state why and you will listen politely, both you and counsel, then I 
will state it. Otherwise, I will not. 
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Mr. Seuiy. As I say, I am going to undertake the difficult task of 
convincing you that a bill you did not intend to be antilabor is in 
fact antilabor and is unconstitutional. 

On behalf of the American Communications Association I appear 
before this committee to record the opposition of the membership of 
my union to S. 681. 

S. 681 is introduced as a “bill to authorize the Federal Government 
to guard strategic defense facilities against individuals believed to be 
disposed to commit acts of sabotage, espionage or other subversion.”’ 

We are opposed to this bill because we think it will do none of these 
things, but will, on the contrary, be utilized as a weapon by the 
employers to weaken trade union organization and to depress wages, 
hours, and working conditions. Further, we believe the bill is uncon- 
stitutional and seriously threatens the economic security and civil 
rights of all working people. 

The question is legitimately asked by the labor movement: ‘Why 
is it necessary to enact special punitive legislation against workers 
under cover of national security?” The fact is that there is no 
evidence to indicate that American workers threaten the security of 
the Nation. On the contrary, the record of American workers in 
every industry bears favorably comparison with any other group, 
including employers and Government officials. Furthermore, as we 
will indicate in detail further, there are innumerable and effective 
statutes on the books to deal with acts of sabotage or espionage. We 
believe, then, that there must be some other reason than the protection 
of national security for the introduction of S. 681 and we think it is 
significant in this regard to note the enthusiastic support for the bill 
by the Chamber of Commerce of the United States. Further, a 
review of the legislative history of this bill and its predecessors in 
recent years will show that all these bills have a common inspiration 
for their general ideas, and that inspiration comes from the powerful 
corporate interests. 

In the last session of Congress, Attorney General Brownell presented 
for consideration by the committees of Congress, a series of bills which 
became known as the Brownell package. S. 681 contains the elements 
of one of these bills. 

But it is important to note that the essence of his proposals has been 
repeatedly urged by the most powerful lobbying organizations of big 
business, the National Association of Manufacturers and the United 
States Chamber of Commerce. In addition, individual large corporate 
interests such as General Electric, International Telephone & Tele- 
graph and the Western Union Telegraph Co. have periodically urged 
antilabor legislation of exactly this character. 

It is not surprising, of course, that Mr. Brownell should propose 
legislation which is thoroughly approved by the representatives of the 
powerful corporate interests. 

His background and life’s work, until he became Attorney General, 
was either in the employ of these same corporate interests or as a 
director of large corporations in America. These included the Excess 
Underwriters, Inc., National Retailers Mutual Insurance Co., Excess 
Insurance Co. of America, Commodore Hotel, Inc., and Automobile 
Club Service, Inc. 

Among other corporation executives, spokesmen for the American 
Cable & Radio Corp., a subsidiary of the giant I. T. & T. Co. and the 








156 DEFENSE FACILITIES PROTECTION ACT 









bills and in S. 681. 



































the Western Union, complained to the committee: 











subversive from a communistic angle. 














improved wages, hours, and working conditions, are 

















would end free trade unionism in the United States. 














lation. They point to the nature of t 
in the national defense. 





























let alone convicted of, violation of the law. 


























forty-odd of them? 








them, were still affiliated with ACA and some of them 












































monopoly, Western Union Telegraph Co., have appeared before con- 
gressional committees in recent years and have advocated legislative 
proposals the essence of which have been incorporated in the Brownell 





It is not difficult to understand why this happened because the 
employers in our industry have made it clear on the record that their 
purpose is to curtail and limit the power of our union to protect and 
advance the interests of their employees. The real aim of I. T. & T. 
and WU is not to protect and advance the interests of their employees. 
The real aim of I. T. & T. and WU is not to protect the national 
security but to smash democratic trade unionism in order to remove 
our union as an obstacle to unbridled speedup and profits. 

In a statement before the Senate Committee on Internal Security, 
Mr. J. L. Wilcox, vice president in charge of employee relations for 


It is so hard for me to distinguish between what might be deemed a good union 
practice from a union standpoint and some of these acts which we might feel are 


Mr. Wilcox’ dilemma is understandable. To many employers the 
collective activities of workers in defense of their rights and for 
“subversive.” 
The fact is that neither Mr. Wilcox’ language nor the language in the 
bill now under consideration distinguish between subversive activities 
and sound, bona fide, trade-union practices. Indeed, if this measure 
were adopted into law, they would completely equate the two and 


Some of the communications monopolies have attempted to make 
my organization and its members gi ets of special repressive legis- 
e industry and its importance 


The fact is that special legislation has existed for many years to 
protect the national interests in the communications industry. The 
Federal Communications Act of 1934 makes it a criminal offense for 
anyone to divulge the contents of a telegraph or cable message. 
Severe penalties are provided for acts in violation of this law, and yet 
there is no record of any member of my organization or any oder 
union in this industry, so far as we know, having been charged with, 


As to the record of my organization in the fight for the national 
interest, we are ready and willing and anxious to match it with any 
group of employers, Government agencies, or anyone else. 

Mr. Argens. Wait a minute, sir. Didn’t a number of the ACA 
people—weren’ t they removed from ships during the war, some 


Mr. Se.iy. During the war the marine radio operators, many of 
—I] think your 
number may be close to accurate, about 40—were under Public Law 
351, a special law, removed from ships because it was alleged that 
they may be subversive and may be a danger to the national defense. 
Our union protested against this removal. We had a hearing before 
Secretary Knox, Secretary of the Navy. He agreed that hearings 
should be held before W ayne Morse, now Senator Wayne Morse, 
at that time a member of the War Labor Board, in all 40 cases, in 
every case which the union brought before the Secretary of the Navy 
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and which was referred for recommendation by now Senator Wayne 
Morse, in every single case the contentions of the union were upheld 
and the men were reinstated and permitted to sail on the ships. 

Mr. Arens. Was that before or after the War Department procla- 
mation or declaration that you could give commissions to the Com- 
munists in the Army? 

Mr. Seuuiy. I have no idea. As to the record of my organization 
in the fight for the national interest we are ready and willing and 
anxious to match it with any group of employers, Government agen- 
cies, or anyone else. 

In war or peace there is no group of employees in the United States, 
and no group of any kind, with a better record of devotion to the 
interests of our country. In fire, flood, or disaster on land or sea, 
members of our union have written a heroic record. This has been 
attested to by many people in high places over the years. 

During World War II our union proposed and the Government 
adopted the American Communications Association safety and anti- 
espionage plan to guarantee safety of communications and convoys 
at sea. Commander E. M. Webster, speaking for the Commandant 
of the Coast Guard—now a Commissioner in the FCC—said of ACA 
with respect to this plan: 


The thorough study made by the ACA of the complex problem of providing, 
in time of war, greater protection of life and property at sea is most commendable 
and the suggestions of the union have guided the various Government agencies in 
providing those vitally needed protective measures, 

Gen. Dwight D. Eisenhower in response to a no-strike pledge of 
our union during the war spoke as follows: 

All ranks of the allied forces are deeply grateful for your pledge of continued 


cooperation. We fully appreciate the vital part played by all groups affording 
communications. 


Mr. Arens. This was after the attack by Hitler on Soviet Russia, 
is that correct? 

Mr. Setiy. No, the attitude of the American Communications 
Association to really support the war effort. 

Mr. AreEns. It was after we were in the war? 

Mr. Setty. Yes. 

Mr. Arens. What was the attitude of the ACA before Hitler 
attacked Soviet Russia with regard to preparedness? 

Mr. Setxy. There was no expressed attitude. 

Mr. Arens. Has the ACA to your knowledge ever deviated from 
the Communist party line? 

Mr. Setty. I do not know. Have you? 

Mr. Arens. I have not been identified before a congressional com- 
mittee as a Communist. 

Mr. Setiy. Senator Butler, you asked the previous witness a very 
interesting question about whether or not the CIO in expelling unions, 
and mine was one of those expelled, granted them due process, and 
you pointed to the contradictions you saw of his attitude here im 
defense of due process and his condoning the lack of due process in 
the CIO’s expulsion of some of these unions. 

Now, I think you ought to go and read that record. It would make 
a very interesting addition to your study of the problem. What I 
think you will find is that both the CIO and this committee are 
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equally guilty of proposing methods for dealing with a problem that 
are in violation of constitutional rights. 

Mr. Arens. How would you get the Communists out? 

Mr. Setty. Maybe you would learn something from an examination 
of how the CIO, on what issues the CIO expelled my union and others 
from the CIO. 

Senator Butter. I think we would learn more if you answered 
honestly and truthfully the question whether or not you are a Com- 
munist. We would start there. 

Mr. Setiy. That may make you happy. 

Senator-ButimEr. It is a good starting place if you want to get to 
the bottom of the thing. 

Mr. Srtuy. I say a good place to find out whether or not this bill 
affords due process and can be perverted from its avowed purposes 
by employers is to examine how the bill would operate, how an em- 
ployer may be able to utilize it in order to weaken a union and that 
is what I am trying to develop. 

Senator Butter. Right; I want to hear that. 

Mr. Setty. We could quote dozens of other distinguished Americans 
and new papers in a similar vein. 

In peacetime, similarly, ACA has not only fought in the interests 
of its members as part of the general national public interest, but has 
been an effective and sometimes the only voice against higher rates 
and to curtail service to thousands of communities. 

Similarly, we are now engaged in a struggle to defeat the current 
attempts of the banking interests to secure a merger of international 
communications by creation of a monopoly. Our opposition to this 
is based on our conviction that the national defense, the general 
public interest and the interest of the employees would be adversely 
affected by the creation of such a monopoly. 

Incidentally, I have said in hearings that if it could be proven that 
we were against this merger for the creation of a monopoly, it was 
merely in the interests of our own members, we would not take this 
position. We would be willing to yield in our opposition. But it 
is because we assert and we think we can prove, and so far we have 
proved to Senate committees, that such a monopoly would be inimical 
ito the national interests, to the interest of national defense as well as 
to the workers in the industry, that we have taken this position. 

In the light of our record in tripling the average wages of telegraph 
workers for the past 15 years, securing paid vacations, improved 
pensions, higher sick benefits, night differentials, daily overtime and 
other premium pay, and job security, it is not surprising that the 
corporations in this industry initiate and support legislation designed 
to destroy our union and all other labor unions which serve the interests 
of the American working people. 

Of all the rash of antilabor bills which have recently been put for- 
ward, this is perhaps the most discriminatory, the most unjust and 
with the greatest potentialities for union busting. 

In the guise of providing for measures to safeguard defense facilities 
the employer is given the most perfect weapon for the destruction of 
a union. 

Anyone familiar with the operations of American trade unions 
understands that a union in any given shop, plant, factory, or other 
place of work is as strong as its shop stewards’ system. 
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Here I interpolate to underline again that in my own union at 
least and in most unions, I know of shop stewards who are elected 
by the rank and file people in the particular department that they 
represent. 

Mr. Arens. Do the officers have anything to do in elections? Do 
they sort of participate in elections and sort of stir up who is going 
to be elected? 

Mr. Setiy. No; they do not. They have no control. They have 
no way to influence the result. 

The workers in the particular sections elect the shop stewards. 

Senator BurLer. Have you ever read the testimony of many people 
who have appeared before this committee as to how Communists rig 
elections within Communist-dominated unions? 

Mr. Seutuy. I have heard reference to that; yes. 

Senator Butter. And you do not believe that happens? 

Mr. Setty. I know it does not happenin my union. Shop stewards 
in most unions, including my own, are elected by the group of workers 
in a particular department or section of the shop, and they are respon- 
sible to that group for the handling of grievances where they occur, 
that is, on the job. Effective functioning of a shop steward system is 
not only essential to protect workers but is indispensable in the 
maintenance of stable labor relations. An employer who seeks to 
weaken the shop stewards’ system generally finds that he has “cut off 
his nose to spite his face’ because a weak shop steward’s system means 
multiplicity of unsettled grievances which lead ultimately to curtail- 
ment of production. 

I wish you could say that all employers recognize this but unfor- 
tunately they do not all recognize it. 

Under S. 681 the first target of the employer who wants to break the 
union will be the leading union forces in the shop, that is, the shop 
stewards. As we have already indicated, to an antilabor employer 
any action in protection of wages, hours, and working conditions 
becomes subversive. In a situation where the union is struggling to 
establish itself, or, where established, to negotiate a collective bar- 
gaining contract, the employer is given a blackjack to beat the union 
over the head in the form of this bill. He need only openly or anony- 
mously charge the certain individuals mainly shop stewards—threaten 
the protective capabilities of his plant. He will allege of course that 
he has reasonable ground to believe they may engage in sabotage of 
the industrial economy and protective capability of the United States, 
and so forth, and so on. Upon the basis of such a phony charge, at a 
crucial point in a contest between management and labor, under this 
bill we would have the Government putting its heavy hand on the 
management’s side of the scale. 

Attorney General Brownell and others will no doubt protest that 
the individual worker is protected with due process precedures. 
Further in this statement. we will deal with the legal aspects of this 
problem. For any practical trade unionist, experience with some 
employers indicates that they will not be concerned with the ultimate 
disposition of any case. In a dispute between management and labor 
all the emplover needs is to disrupt the shop and intimidate the em- 
ployees by preferring charges and securing even temporary displace- 
ment of the active union members in order to accomplish this purpose. 

This legislation would put the Government in the business of issuing 
licenses to American workers to determine whether or not they may 





160 DEFENSE FACILITIES PROTECTION ACT 


earn a living. It goes in the direction of the Fascist work codes and 
is abhorrent to every American concept of democracy. 

It is not necessary to theorize about situations in which S. 681 
could be used by the employers to break a strike and to deny workers 
any improvement in wages, hours, welfare benefits, and working 
conditions. Currently there are two strikes taking place in the South 
which have attracted national interest. These are the strikes of the 
L & N Railroad workers and the Southern Bell Telephone Co. workers. 
The employers in both cases have issued statements to the press, 
falsely in our opinion, charging the workers and their unions with 
sabotage. Give the giant telephone monopoly A. T. & T. and-the 
L. & N. RR. Co. the use of S. 681 and you will solve their problems. 
They will break the strike in a few days. 

Under the terms of 5. 681 upon any allegation by an employer that 
certain workers might be contemplating sabotage, even without proof 
of any acts to support the charge, the Government could effectively 
break the strike by decapitating its leadership. 

Mr. Arens. Are you assuming there if leadership would be com- 
munism? 

Mr. Setuy. I am assuming that under the terms of S. 681 upon an 
allegation by an employer that workers might be contemplating sabo- 
tage, espionage, or other subversive activities, to use the full scope of 
the bill, without proof of any acts to support the charge the Govern- 
ment could effectively break the strike by decapitating the head of 
the leadership. 

Mr. Arens. Would that leadership be a Communist leadership? 

Mr. Setty. I do not know what that leadership would be. It 
would be a leadership that were leading workers in a strike for better 
conditions. 

Mr. Arens. Do you know whether or not the Communists had 
anything to do with this A. T. & T. and L. & N. R. R. Co. strike that 
you mentioned? 

Mr. Seury. I do not. 

All trade unions which have been engaged in a struggle against an 
intransigent employer to improve wages, hours, and working condi- 
tions have experienced the same stale charges of sabotage of the indus- 
trial economy and productive capabilities of the United States, and 
they all know that this is a phony cover for the employer’s determi- 
nation to deny legitimate improvements to his employees. It is bad 
enough when an employer utilizes this dishonest technique of flag- 
waving to cover union busting. It would be an affront to the workers 
in America if the employer were permitted to play this dishonest game 
with the blessing of the Government by utilizing the provisions of 
S. 681. 

The following is an analysis of the legal objections, constitutional 
and otherwise to S. 681. 

The basic constitutional objections to this bill are two: (1) It vio- 
lates the rights of free speech and free association guaranteed by the 
first amendment to the Constitution; and (2) it violates the due process 
clause of the fifth amendment to the Constitution because it deprives 
individuals of valuable property rights without due process of law. 

Senator Burter. Explain that first one, the first amendment where 
it would transgress on the first amendment. 
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Mr. Setiy. Because, if a shop steward or a group of shop stewards 
in the course of a strike, as I have described before, were on the basis 
of allegations that they might be contemplating espionage or other 
facts which would be declared illegal were removed from this place of 
work, from their jobs, it seems to us that this would be a violation of 
their right of free association, that would be an attack on the basic 
right of workers to get together, to elect their own officers, their own 
shop stewards and to be a clear violation of the right of free association. 

Mr. Arens. Do you think a Communist has the right to associate in 
a defense factory or defense facility with others? 

Mr. Setty. I do not know what the law is on that. If the law says 
he has the right, he has the right. 

Mr. Arens. Don’t you think we ought to deprive him of that oppor- 
tunity to go into a defense facility, a Communist? 

Mr. Seztiy. Not unless he is guilty of acts which are inimical to the 
interest of this Nation. 

Mr. ArENs. Just because he is a Communist you would not bar 
him from a defense plant? 

Mr. Settiy. I would not. 

Mr. Arens. You would not bar him from your labor organization, 
would you? 

Mr. Sentty. I did not. 

Mr. Arens. And in your judgment a Communist is just a person of 
a particular political opinion? 

Mr. Setiy. I am not going to discuss my philosophy with you. 

Senator Butter. Proceed with your statement. 

Mr. Setxy. This bill would give to the Federal Government the 
right to remove from any ‘defense facility’’ any individuals as ‘“‘to 
whom there is reasonable ground to believe they may engage in sabo- 
tage, espionage, or other subversive acts.” <A “defense facility’’ is 
defined as any business organization which the Secretary of Defense 
declares to be a defense facility and this could, at the option of the 
Secretary of Defense, include virtually every employer. Evidently 
the theory behind this is that in the period of total mobilization all 
industry is essential to the security of the country. The effect of a 
ruling unfavorable to an individual brought up on charges under 
this bill might therefore well bar him from earning a living and would 
prevent him from earning a living at his chosen vocation. 

At this point Governor Brucker attempted to soften the blow by 
suggesting that there would be a requirement for the publication 
under this bill of a list of all defense facilities as defined in the act, 
and that, therefore, a potential saboteur or agent of espionage, would 
not have to apply to those places for a job and he would not be 
deprived of a job really. He could go to some place where the sign 
is not hanging out “This is forbidden territory.” 

I suggest that that really reduces it to an absurdity, what the 
purpose of the bill is purported to be and has been pointed out by 
previous witnesses, the fact is that potentially this could be extended 
to cover all industry, might be extended and would then constitute 
an economic death sentence against a worker who was found ineligible 
to work under the terms of the bill. 

The term ‘other subservice acts’’ is not defined in the bill but we 
know from experience that it is broad enough to include almost any 
kind of activity of which the authorities do not approve. Thus, the 
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Industrial Security Board has frequently alleged as instances of sub- 
versive activity, conduct such as the reading of the New York Com- 
pass, registration in the American Labor Party, or being the son of 
a man who 15 years ago signed a Communist Party nominating 
petition. 

Under this bill it is not even necessary to establish that the accused 
ever has engaged in conduct thus characterized subversive activity— 
it is sufficient to establish that there is reasonable ground to believe 
that he may do so. 

Mr. Arens. Don’t you think the Government is justified in con- 
cluding that a member of the Communist Party may engage in cer- 
tain acts of sabotage or espionage to the detriment of this Government 
if he were permitted to gain entrance to a defense facility? 

Mr. Setty. I don’t know whether the Government is, what was 
the word you used, justified in drawing that conclusion. I do not 
know. When the law has been tested and when as and if acts are 
committed to justify that conclusion then I would have an opinion 
on it. 

Mr. Arens. Don’t you think that the Communists are dedicated 
to the forcible overthrow of the Government of the United States? 

Mr. Srtuy. I do not know. 

To add to the evil of the bill under its provisions, it may become 

effective whenever, in the opinion of the President— 
the security of the United States is endangered by reason of disturbance or 
threatened disturbance of the international relations of the United States. 
It may accurately be said there has not been a time in the last 
generation when the International relations of the United States have 
not either been disturbed or when a disturbance then threatened, and 
this state of affairs is certainly likely to continue for an indefinite 
period into future. 

It is elementary law that the right to engage in one’s chosen voca- 
tion is a property right; that one may not be deprived of such property 
right without due process of law, and that due process of law includes 
notice and a hearing (Allgeyer v. Lowisiana (165 U.S. 578)). 

Mr. Arens. Do you belong toan organization dedicated to the 
overthrow of the United States by force and violence? 

Mr. Setty. I belong to the American Communications Association 
which is dedicated to the proposition of improving the wages, hours, 
and working conditions of the workers we represent in the communi- 
cations industry. 

Mr. Arens. Do you belong to an organization which is dedicated 
to the overthrow of the Government of the United States by force and 
violence? 

Mr. Setuy. I refuse to answer that question. 

Attorney General Brownell in the press release accompanying these 
bills in the last session of the Congress apparently recognized this 
since he stated that due process of law was provided in his proposals 
by the requirement that there be “specific charges and hearings.” 
An examination of the bill, however, discloses that this claim, that 
the requirement of due process was provided in his, is not justified. 
As is indicated above, the standard to be applied, namely, that the 
individual is likely to engage in subversive acts, is so vague and 
general as to provide no intelligible guide to conduct: 
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A statute which either forbids or requires of the doing of an act in terms so vague 
that men of common intelligence must necessarily guess at its meaning and differ 
as to its application, violates the first essential of des process of law. (Connally 
v. General Construction Company, 269 U. 8. 385.) 

Moreover, the hearing provided by the bill is on its face not the 
same kind of hearing that is required by the Constitution for the bill 
provides that no investigatory organization shall be compelled— 
to disclose its informants or other information which in its judgment would 
endanger its investigatory activity. 

Under this proposed legislation, then, a person may be removed from 
his job and barred from getting any salary on the basis of a hearing 
at which the evidence against him may well not be introduced into 
the record, at which he will not get the opportunity to confront bis 
accuser or to cross-examine him and at which he will get only a 
summary of the information in support of the charges against him. 

This precise matter was considered by the United States Supreme 
Court in Ohio Bell Telephone Co. v. Public Utility Commission (301 
U. S. 302), in which the Court was reviewing the action of an ad- 
ministrative agency made on the basis of confidential facts not spread 
upon the record. In the words of the Court, the commission acted— 


upon a strength of information secretly collected and never yet disclosed, 


The Court said— 


this is not a fair hearing essential to due process. It is condemnation without 
trial—this will never do if hearings and appeals are to be more than empty forms, 
(See also Morgan v. U. S., 304 U. 8. 1; St. Joseph Stockyards v. U. S., 298 U. 8. 38; 
In Re Oliver, 333 U. 8. 257.) 

Indeed the Court has gone much further than this. In cases where 
all of the evidence was introduced but where the right to cross- 
examine the witnesses was limited, the Supreme Court has held that 
due process was not met (Reilly v. Pinkus, (338 U.S. 269)). 

It is to be noted that the bill specifically provides the hearings to 
be held under it are not to be subject to the Administrative Procedure 
Act. Thus its sponsors recognize that the bill will not give the pro- 
tection normally afforded those who are subject to administrative 
hearings generally. 

The process of suspending and discharging Government employees 
on the strength of inadequate hearings and charges, supported only 
by secret and confidential information bas perhaps hardened us to 
the fundamental injustice of such proceedings. We shall not discuss 
the legality of such proceedings with respect to Government employees 
since that issue was not raised by this bill; as the committee knows, 
this precise question is now before the Supreme Court in the Peters 
case. However, as a bill applied to private employment, we will 
venture to say that with all due respect to General Brownell, it would 
be hard to find any lawyer with standing in the field of constitutional 
law who would affirm its constitutionality. 

The purported purpose of S. 681 is to protect the Nation against 
sabotage, espionage, or other subversion. In addition to our objec- 
tions to the bill on constitutional grounds, we wish to point out that 
acts of sabotage, espionage, or subversion and the punishment therefor, 
7 already set down in innumerable laws and regulations pursuant 
to law. 
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We call attention to the following statutes: 

Title 18, United States Code, section 81, relating to arson with 
respect to Government installations. 

Title 18, United States Code, section 371, general conspiracy section. 

Title 18, United States Code, sections 791-797, espionage. 

Title 18, United States Code, section 951 et sequens, relating to the 
conduct of foreign relations. 

Title 18, United States Code, section 1001, false statement to 
Government officials. 

Title 18, United States Code, section 1381, offenses against the 
military and naval forces. 

Title 18, United States Code, section 1421 et sequens, offenses 
relating to naturalization proceedings. 

Title 18, United States Code, section 1541, passports. 

Title 18, United States Code, section. 1621, perjury. 

Title 18, United States Code, sections 2151-2156, sabotage. 

Title 18, United States Code, sections 2381-2383, treason. 

Title 18, United States Code, section 2384, seditious conspiracy. 

Title 18, United States Code, section 2389, relating to interference 
with recruitment. 

In addition to the above, there are other statutes, most of them 
of recent origin, which relate to the question of internal security. 
As you know, grave doubts have been expressed as to the constitu- 
tionality of these statutes and at least two Justices of the United 
States Supreme Court, Justices Black and Douglas, have consistently 
held that many of them are unconstitutional. We likewise believe 
that these statutes are unconstitutional, but they are on the books 
and no review of the statutes governing internal security would be 
complete without reference to them. Included in such legislation 
are the following: 

Title 18, United States Code, section 2385, Smith Act. 

Title 18, United States Code, section 2386, registration of all organi- 
zations subject to foreign control. 

Title 18, United States Code, sections 2387-88, disaffection of the 
Armed Forces. 

Title 19, United States Code, section 1001 et seq., Immigration and 
Nationality Act of 1952. 

Title 50, United States Code, section 191, Magnuson Act. 

Title 8, United States Code, section 1301 et seq., Alien Registra- 
tion Act. 

Title 50, United States Code, section 781 et seq., Internal Security 
Act of 1950. 

Title 29, United States Code, section 159 (H), Taft-Hartley Law. 

In addition, there are, as the committee knows, a very large number 
of executive orders and administrative regulations which go to the 
question of internal security. These are far too numerous to compile, 
and many of them are subject to the same qualifications with respect 
to their constitutionality as are noted above in connection with a 
number of the statutes on this subject. Typical of such regulations 
are the following: 

Executive Orders 10173, 10277, and 10352; together with Thirty- 
third Code of Federal Regulations, chapter 1, subchapter (a) (k), 
relating to the Magnuson Act. 

Executive Order 10450 and the regulations made pursuant thereto — 
relating to loyalty of Government employees. 
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Twenty-second Code of Federal Regulations 51.135 to 51.143 
relating to the issuance of passports. 

May we call to the attention of the committee Senate Document 
No. 47, 83d Congress Ist session entitled “Internal Security Manual.” 
That has 285 pages, long lists of all of the provisions of Federal statutes, 
Executive orders, and congressional resolutions relating to the internal 
security of the United States through the Ist session of the 83d Con- 
gress. Hundreds, if not thousands of statutes and Executive orders 
were therein listed. This, of course, would have to be supplemented 
by several hundreds of additional administrative regulations which 
enforce the statutes and the Executive orders. Indeed, there is hardly 
a week that goes by but that we do not see more statutes, orders, and 
regulations relating to this subject. 

e would be ioath to think that the loyalty of Americans rests on 
so unsteady a basis that this plethora of regulations on the subject of 
internal security must be supplemented by the bill now pending before 
your committee if the security of our Nation is to be maintained. 

In summary we urge the rejection of S. 681 on the grounds that it 
violates the Constitution of the United States, that it does not provide 
any effective constitutional remedy against sabotage, espionage, or 
subversion; that existing laws with due regard to the rights of indi- 
viduals do exist for these purposes; that the bill will be a weapon in 
the hands of unscrupulous employers to attack the living standards of 
American workers and to attack their trade union organizations. 

Senator Butter. Thank you ever so much. This statement by 
the National Lawyers Guild will be made part of the record. 

(The statement is as follows:) 


STATEMENT OF OsMOND K. FRAENKEL, ExXEcuTIVE Vice PRESIDENT OF THB 
NATIONAL LAwyERS GUILD 


My name is Osmond K. Fraenkel. I am a member of the New York bar with 
offices at 120 Broadway, New York City. I am the executive vice president of 
the National Lawyers Guild and make this statement on behalf of that 
organization. 

The National Lawyers Guild is an association of members of the bar which, 
since its organization in 1936, has been actively engaged among other things in 
efforts to protect our democratic institutions and the civil rights and liberties of all 
the people. 

The National Lawyers Guild is opposed to the passage of S. 681 because it 
regards the bill as a dangerous and far-reaching encroachment on the funda- 
mental liberties of the American people. It would invade constitutionally- 
protected areas of free speech, press, and assembly, and would flout the constitu- 
tional guaranty of due process of law. 

This bill should be known as the guilt by anticipation bill. Under it a Govern- 
ment official would be authorized to determine which persons ‘‘may engage in 
sabotage, espionage, or other subversive acts’’ and to see to it that those persons 
are blacklisted and denied employment in any “defense facility.” 

The bill provides no standards for anticipating guilt nor does it in any way 
define the term “subversive acts’ of which a person may be guilty. This is left 
to such regulations as the President may issue through such officers as he may 
designate. There is not even any specific agency charged with responsibility for 
the vast program here proposed, which could enmesh virtually all American 
workers. As the statement of George Meany, president of the A. F. of L., in 
opposition to an identical bill in the preceding Congress pointed out: 

“The present bill leaves the entire procedure to the discretion of the President. 
Such a broad delegation would leave an innocent person without the most ele- 
mentary safeguards. It would make it possible, for example, for the President or 
his agent to prescribe rules and regulations governing the barring of individuals 
in defense plants giving the foremen in the plant or other supervisory officials the 
responsibility for judging whether a person shall be summarily barred.” 
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SCOPE OF COVERAGE 


A “defense facility’? from which those guilty by anticipation would thus be 
summarily barred, is “any plant, factory * * * or service establishment, * * * 
laboratory, * * * or other establishment or facility * * * designated and pro- 
claimed by the Secretary of Defense” under section 5B of the Internal Security Act. 

Some notion of the scope of the term ean be gleaned from the Senate Judiciary 
Committee report to the 2d session of the 83d Congress on S, 3428, a bill identical 
with S. 681. The report said: 

“# * * Some of these individuals are known to be employed in facilities where 
sabotage in time of war or emergency would seriously impair the military effective- 
ness of the United States. 

“The facilities involved are privately owned and are primarily engaged in what 
is regarded as normal civilian production. Although there is authority for barring 
subversive individuals from facilities directly engaged in ‘the performance of 
defense contracts, there is no similar authority with respect to these facilities. * * *”’ 

Of this, Senator Lehman said (August 17, 1954 C. R. p. 14117): 

“There is absolutely no limit to what could be done in connection with the 
operation of such plants and in connection with the employment or discharge of 
employees of plants which are privately operated, and not used for defense purposes 
at all. There is nothing to stop the Government from’ going into a pants factory, 
a civilian automobile factory, a washing machine faetory, a refrigerator plant, 
a television plant, an ice cream plant, or any other kind of plant, and saying: 
‘We are not going to allow particular people to come into the plant or to work in 
the plant.’ 

“The Government could bar them from employment, and exclude them from 
the operations of the plant and from their means of a livelihood. 

* + * ~ * * * 


“Under this bill anybody could be excluded from a plant, even plants engaged 
in civilian production. I am amazed at the boldness of the bill and the frankness 
of the report, because in describing what the bill does, it says: ‘The facilities 
involved are privately owned and are primarily engaged in what is regarded as 
normal civilian production.’ 

“Why should anybody have the right to say who can or cannot work in such 
plants, unless there is proof that those excluded are guilty of disloyalty or treason 
or attempts at espionage? 

* » * * * * * 


“T cannot coneeive of any better device to break a strike than that which is 
afforded by this bill. I think it is a highly dangerous bill.. I think it is.a bill which 
should be defeated overwhelmingly in the Congress: '*"* *,” 

This proposed bill would thus extend the Government loyalty-security program 
into the farthest reaches of private employ ment. 


OPERATION OF THE BILL 


The blacklist procedure is designed to become operative whenever “the Presi- 
dent finds by proclamation or Executive order that the security of the United 
States is endangered by reason of actual or threatened war, or invasion, or insur- 
reetion, or subversive activity, or of disturbance or threatened disturbance of the 
international relations of the United States.’”’? Since the cold-war period in which 
we live is constantly characterized by “threatened disturbance of the international 
relations of the United States” there is no statutory bar to immediate issuance of 
an Executive order. 

The procedure is simple. Ordinarily charges precede dismissal but summary 
discharge is authorized provided that within 15 days after an employee is fired he 
is notified of the charge against him and given the opportunity of a hearing on the 
charges within 30 days. The proceedings are not subject to the Administrative 
Procedure Act; the Government need not disclose either its informants or any 
other information in its possession beyond a bare summary thereof. There is no 
provision whatever for judicial review. 

The power that would be conferred on some undesignated official chosen by 
the President would be almost unlimited. The term “subversive act” is not 
defined and is without clear meaning. The individual to be blacklisted is ac- 
corded no real safeguard against arbitrary action. No evidence entitled to cre- 
dence in any court need be presented to him or even to the officer authorized to 
make the decision. No witnesses need by produced to confront the accused or 
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submit to cross-examination. No right of appeal is provided. But the punish- 
ment to be visited upon those blacklisted is of great severity—the deprivation 
of the right to work in any capacity in any segment of industry which the Seere- 
tary of Defense may unilaterally designate and the inevitable destruction of the 
employee’s reputation by branding him as a potential spy or saboteur, after a 
mock hearing based on undisclosed evidence of unknown informers. 

In our system of justice, of which we are duly proud, one accused of even the 
pettiest crime is entitled to a trial by jury with the full safeguards of the judicial 
process before even the most minor punishment is inflicted. This bill would 
virtually deprive an individual of the possibility of earning a livelihood either 
by actually barring him from specified sections of industry or by so destroying 
his reputation as to make him entirely unemployable. And this punishment, 
which may be far more severe than many punishments for many crimes, is ‘pro- 
posed to be inflicted after a determination, not by any court or any jury, but 
merely by an appointed administrative official. 

The individual is to be punished not for what he has done but for what someone 
thinks he may be inclined to do. If the Congress should sanction the imposition 
of such a penalty upon individuals upon such a basis and with such lack of safe- 
guards against abuses, then our claim that we place & high value on the rights 
of individuals will surely lose its validity. 


THE PROPOSED BILL INFRINGES UPON FIRST AMENDMENT RIGHTS 


Since the blacklist is to be made up not of persons who have committed acts 
of espionage or sabotage, or even “subversive acts’”—whatever they may be— 
but only of persons who, upon reasonable grounds, are found likely to commit 
such acts, the charges and the hearings will not be concerned with conduct. 
Unless aptitude tests are developed showing skill and inclination toward espionage, 
or unless psychiatric examinations are to be required of all employees, present 
and prospective, one must assume that the charges will concern themselves, as 
Government loyalty investigations presently do, with such matters as “‘sympa- 
thetic association” with the wrong people, present or past affiliation with the 
wrong organizations, or an unhealthy interest in the wrong books and periodicals. 

Necessarily, therefore S. 681 infringes upon first amendment rights of free 


speech and association by penalizing the exercise of those rights by deprivation of 
what is perhaps the most important, and unquestionably the most widespread 
property right of all—the right to work at one’s trade or profession. 


THE PROPOSED BILL VIOLATES THE DUE PROCESS CLAUSE OF THE FIFTH 
AMENDMENT 


It is equally clear that the bill violates the due process requirements of the fifth 
amendment. While technically this bill defines no crime and provides no criminal 
penalties, its effect, as has been shown, will be at least as drastic. To be deprived 
of the means of livelihood is no light punishment to be casually inflicted. A 
statute providing such an extreme penalty should clearly define the prohibited 
acts so that the ordinary citizen may know what is prohibited and may guide his 
course of conduct accordingly. But how can persons avoid conduct upon which 
some government official may conclude that “there is reasonable ground to believe 
they may engage in * * * subversive acts’’? 

The vagueness of the italicized terms also has the necessary effect of delegating 
almost unlimited power to appointed officials, without any of the safeguards of 
the judicial process. So-called hearings in which the defendant has no opportu- 
nity to confront witnesses against him and from which no judicial review is allowed 
do not provide due process. 

The Supretne Court split 4—4 on the correctness of the decision of the Court of 
Appeals for the District of Columbia Circuit in Bailey v. Richardson (182 F. 2d 46, 
341 U. S. 918) to the effect that, since government employment is a privilege, a 
government employee is not entitled to a judicial review of a loyalty board dis- 
charge. The same question is now pending before the United States Supreme 
Court in Peters v. Hobby. But even if the doctrine of the circuit court decisions 
in Bailey and Peters were to be affirmed, these cases would form no precedent to 
support the constitutionality of this proposed bill. Government employment 
may perhaps be a privilege, but surely the right to work for any private employer 
in any capacity anywhere in the United States cannot be regarded as a “privilege”’ 
revocable at the whim of a Government official. 
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CONCLUSION 


It should be noted that this bill is word for word the bill which the House 
Judiciary Committee rejected last session in these words: 

“* * * the committee has found that the language of the proposed measures 
is not sufficiently carefully drawn so as to enhance the security of thé United 
States on the one hand, but not to limit the constitutional rights of individuals on 
the other hand * * * 

‘‘* * * instead of recommending to the House for action measures hastily 
drawn and obviously inadequate, the committee has come to the conclusion that 
a thorough study by an impartial public commission appointed by the President 
of the United States should be made * * *” 

The loyalty-security program which now controls employment in Government 

itions, in private plants and scientific institutions under contract with the 
overnment, on the waterfront and on seagoing vessels, has not been found to 
be so successful a method of weeding out saboteurs or spies, nor so admirable in 
its procedures, nor so impervious to attack on constitutional grounds, nor so 
acceptable an example of how America cherishes its concept of fair play, of the 
presumption of innocence, of the inestimable value of the free and independent 
citizen, that this committee should now recommend the extension of that program 
to the working population at large. 

On the contrary, protests against the existing program, and particularly against 
its procedural infirmities (in which this bill is even more deficient) are heard on 
every side. Another committee of the Senate is considering proposals to appoint 
a commission to review and rivise the Government security program. Tn the 
Peters case to test the prcedures of that program, the CIO and the Engineers and 
Scientists of America, among others, have filed briefs as friends of the court 
because they recognize that the decision will so deeply affect private employment 
in many industries today. The Fund for the Republic has underwritten a study 
by the Association of the Bar of the City of New York on the workings of the 

overnment employee security program, and similar studies have been under- 
taken by the Louis Weiss Foundation, the Federation of Atomic Scientists, the 
Emergency Civil Liberties Committee, and others. 

Public ire over the fiasco of the Ladejinsky case, which came as a climax to a 
series of fiascoes, has been channeled into widewpread public demand for a saner 
appraisal of how many law-abiding citizens must be considered expendable and 
of how high a price in personal freedom, human dignity, and independence of 
spirit must be paid for a program which claims, but has by no means been proved, 
to insure internal security. 

This bill is dangerous in principle. The courts have long held that the right 
to work in a lawful occupation is a valuable legal right entitled to the full pro- 
tection of the Constitution (U. S. v. Lovett, 328 U. 8. 303). To deprive a worker 
of that right because of his membership in a lawful organization or because some 
Government authority holds that there is ‘reasonable ground’’ to believe that 
he might violate a law even though he has as yet violated none, is contrary to the 
most elementary principles of our democracy. 

There is no justification and there can be none for such an unbridled invasion 
into the daily lives of ordinary working people, and to sanction such invasion by 
allowing Government officials to destroy a citizen’s reputation and earning power 
without judicial safeguards of any kind is the most flagrant travesty upon the 
whole basis of a free society. We believe that measures such as this injure rather 
than support or defend the security of the Nation and its democratic institutions. 

The guild, therefore, strongly urges this committee to reject this bill. 


Mr. Arens. Mr. Chairman, I wonder if you would also like to 
order in this record a statement submitted by the Western Union 
Telegraph Co. 

Senator Butter. Yes. That will be incorporated in the record. 

(The statement is as follows:) 


Toe WesteRN Union TELEGRAPH Co., 
New York 13, N. Y., May 6, 1958. 
Hon. Joun M. Burier, 
Chairman, Task Force, 
Senate Judiciary Subcommittee on Internal Security, 
Senate Office Building, Washington 25, D. C. 


Dear Mr. CHarRMAN: In February 1954, during the course of hearings held 
by the Senate Judiciary Subcommittee on Internal Security, in connection with 
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Senate bill 1254 and its companion H. R. 7171, I filed a statement with your 
committee in which I stated: 

‘“dven though legislation could be adopted which would effectively eliminate 
the presence of a Communist in union office or result in decertification of the union, 
the problem would yet remain with regard to the Communist employee working 
in a key position in an industry vital to the national security. 

“Tt seems to me that this is an equally important problem and also a difficult 
one with which to cope in those industries which are particularly susceptible to 
sabotage. 

“While the union officer in the telegraph industry does not as a rule have access 
to the plant the real danger stems from his ability to cut off, in time of emergency 
by means of the strike weapon, the flow of communications so vital to the health, 
safety, and welfare of the Nation. 

“Similarly in time of emergency, the individual Communist employee having 
access to sensitive and often delicate equipment constitutes a real danger whether 
or not he belongs to a Communist dominated union. 

“The problem therefore is twofold: 

“1. The Communist-dominated union. 
“2. The Communist employee working in a key position. 

‘“‘At present the employer is unable to take any legal steps to combat either of 
the above conditions.” 

I went on to say: 

“Thus we have no hesitation in recommending that Congress * * * provide 
immunity for those industries engaged in or affecting interstate commerce that 
discharge from their ranks known Communist employees and subversives.”’ 

Commenting further in connection with the need to guard strategic defense 
facilities against individuals believed to be disposed to commit acts of sabotage, 
espionage, or other subversion, J stated: 

“Senate bill 1254 and its companion H. R. 7171 appear to me to effectively 
deal with the problem of Communist tainted labor organizations. The further 
problem of Communist employees working in key positions is more complex and 
difficult to deal with because of the possible encroachment on personal liberties, 
and it seems to me that item (d) of bill S. 23 at least represents an approach to 
its solution.” 

The foregoing excerpts from my previous statements appear to be pertinent 
and appropriate to the bill now under consideration except that I would add the 
words “or subversive’ wherever the reference is made to a “Communist” to 
broaden the application of my previous statements. 

It should be plain from the foregoing, therefore, that Senate bill 681, which 
covers the vital points mentioned in the preceding paragraphs would, in this 
company’s opinion, constitute an important protective measure against sabotage. 
Therefore, this company heartily endorses the proposed measure. 

I should like to express my appreciation for the opportunity of again present- 
ing the views of Western Union in this important matter, and to voice our earnest 
hope that Senate bill 681 will receive favorable action by the committee and by 
the Congress as an additional means of guarding the security of our Nation. 

Very truly yours, 
J. L. Witcox, 
Vice President, Employee Relations. 


Senator Butter. We will reconvene in this room at 10:30 Friday 
morning. 


(At 4:20 p. m. the hearing recessed, to reconvene at 10:30 a. m. 
Friday, May 13, 1955.) 
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FRIDAY, MAY 13, 1955 


Unrrep Srates SENATE, 
SUBCOMMITTEE To INVESTIGATE THE 
ADMINISTRATION OF THE INTERNAL Security Act 
AND OtHer INTERNAL Security Laws, 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:55 a. m., in room 
135 Senate Office Building, Senator John M. Butler, presiding. 

Present: Senator Butler. 

Also present: Richard Arens, associate counsel; Alva C. Carpenter 
associate counsel; Frank Schroeder and Edward Duffy, professional 
staff members. 

Senator Butter. We will be in order, please. 

Mr. Arens. Will the following witnesses kindly stand and be sworn 
at this time? Mr. Mitchell Cooper of the American Veterans Com- 
mittee, Mr. Eugene Feinblatt of the Americans for Democratic Action, 
and Mr. Frank Hoffmann of the United Steelworkers of America. 

Senator But er. Will you all raise your right hands? Do you 
solemnly promise and declare the evidence you give this task force on 
the matters now pending before it will be the truth, the whole truth, 
and nothing but the truth, so help you God? 

Mr. Coopsr. I do. 

Mr. Fernsuart. I do. 

Mr. Horrmann. I do. 

Mr. Arens. Mr. Mitchell Cooper, of the American Veterans 
Committee. 

Senator Butter. Mr. Mitchell Cooper, of the American Veterans 
Committee. 


TESTIMONY OF MITCHELL COOPER, AMERICAN VETERANS 
COMMITTEE 


Mr. Coopser. Mr. Chairman, my name is Mitchell Cooper. I am 
a practicing attorney here in Washington and I appreciate the oppor- 
tunity of testifying in behalf of the American Veterans Committee on 
this legislation. 

The American Veterans Committee appears before you today in 
opposition to S. 681. 

At the outset, I want to make it clear that there are few organiza- 
tions as familiar at firsthand with the manace of Communist infiltration 
as the American Veterans Committee. 

During our early years, the Communists made an all-out effort to 
capture AVC. They were completely defeated. AVC’ers, who have 
fought totalitarianism abroad, know how to fight it at home, too. 
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As veterans we are deeply concerned with our Nation’s strength; 
we stand squarely for a strong, prepared America. We know, however, 
that it is the fabric of freedom which, in the final analysis is the very 
essence of American power. Our strength, is spiritual and moral, as 
well as material, and this spiritual and moral strength is based on 
individual freedom, mutual respect, and a sacred regard for the 
Bill of Rights. 

It is because we believe so deeply that freedom is the lifeblood of 
our ae that we oppose S. 681. We are fearful that this legis- 
lation will so encourage malicious and irresponsible informers and so 
curtail fundamental liberties of our people as to weaken our capacity 
for valient self-defense. 

What are our objections to S. 681? In brief, we feel this bill is 
both dangerous and unnecessary. 

We. believe it is dangerous because it will result in an arbitrary 
security control program over literally millions of American citizens, 
American citizens who have nothing to do with producing our secret 
weapons, building our military bases, or servicing our Armed Forces in 
any way. 

Section 2 of the proposed legislation declares it does not seek to 
impair “the rights or privileges of the great bulk of loyal United 
States citizens.”’ 

The bill itself is described as a defense facilities protection act. 
Yet, in fact, the legislation would not deal with any facility custo- 
marily considered a defense plant, but rather would cover all aspects 
of our country’s industrial economy and productive capabilities. 

Mr. Arens. Mr. Cooper, would you prefer to complete your 
statement or would you be willing to accept questions as you go 
through to develop your theme? 

Mr. Cooper. Certainly, Mr. Arens, 

Mr. Arens. May I ask you first of all, then, if you please, sir; I 
observetin your statement here, you say that the bill would be an 
arbitrary security control over literally millions of American citizens 
who have nothing to do with producing secret weapons, building our 
military bases, or servicing our Armed Forces in any way. Do you 
have any language to suggest which would confine the operation of 
the bill then to people who do produce secret weapons or who do work 
on military bases or who do serve with the Armed Forces, or whose 
work is related directly or indirectly to the defense of the country? 
Apparently your concern is that it would branch out to people who 
have nothing to do with what we are trying to get at here. 

Mr. Coopsr. That is right, sir. I would suggest that the industrial 
employment security program and the Armed Forces security program 
already covers all of the employees about whom I think you and I and 
everybody who is concerned about America’s strength 
qi Senator Butter. Would you advocate repealing of the Magnuson 

ct! 

Mr. Cooprr. No, sir. 

Senator Burter. You think that is all right, it is all right to do the 
very same thing on waterfront facilities but not to do it with defense 
facilities? 

Mr. Cooprer. Frankly, Senator; I have not had an opportunity to 
study the actual operation of the Magnuson Act. 

Senator Butter. Well, I understand that in actual operation it 
would be somewhat the same as is contemplated by this bill. 
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Mr. Cooper. I do think that this bill goes a good deal further in 
covering types of employment not directly related to what we com- 
monly consider a defense effort than the Magnuson Act does in terms 
of security. 

Senator Butter. The Magnuson Act covers only waterfront 
facilities? 

Mr. Cooper. That is right, sir. 

Senator Butier. This would extend the principles of the Magnuson 
Act to defense facilities. 

Mr. Cooper. I am concerned about the definition of defense 
facilities, Senator. 

Senator Butter. Defense facilities are such as will be designated 
by the Secretary of Defense to be vital to the defense of this country 
under the Internal Security Act. 

Mr. Cooprr. My objection to that, sir, is that 

Senator Butter. They are going to be designated. Do you have 
any doubt about that? 

r. Cooper. I do have some doubt about it, sir, because the 
Internal Security Act also gives to the Secretary of Defense author- 
ity to make such designation, and he has never exercised it, and I 
believe that a previous Secretary of Defense has said that this would 
be encouragement to the enemy in giving valuable information to 
make such a designation. 

Senator Butter. Well, he has never designated for two reasons. 
First that there has never been the—the act has not yet been approved 
by the courts, and it would be sort of futile to designate. 

Secondly, the present Secretary of Defense and his General Counsel 
do not agree with the former Secretary of Defense and have stated 
their intention to publish such a list in the immediate future. 

Mr. Arens. Your first apprehension apparently is, Mr. Cooper, 
that the bill would embrace people other than people who have occu- 
pations which would directly or indirectly relate to the national 
defense; is that a fair résumé of your first point? 

Mr. Cooper. Yes. 

Mr. Arens. Then if the bill did confine itself to people who have 
an occupation relating to the national defense directly or indirectly, 
your first point would be met, would it not? 

Mr. Cooprr. Not entirely, Mr. Arens, because I am concerned that 
this is additional legislation covering problems which have already 
been covered by the Internal Security Act, by the Espionage Act, 
Sabotage Act of 1954. 

Mr. Arens. Let us discuss that for a moment, if you please, sir, 
so we can be sure we understand your position. The Internal Security 
Act, section 5, does not authorize the Government to prohibit anyone 
from going into a defense facility, does it? 

Mr. Cooper. That is correct. 

Mr. Arens. It only makes it a crime, if a member of a Communist 
organization does go on a defense facility. 

r. Cooper. And it does have a registration provision for members 
of Communist organizations. 

Mr. Arens. There is a difference, is there not, between provisions 
of section 5 of the Internal Security Act and the provisions of the 
instant bill S. 681 in that the instant bill would empower the Govern- 
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ment to grab the man by the arm and hold him off of the-defense 
facility rather than to punish him for going on, is not that correct? 

Mr. Cooper. That is correct. 

Then the difference of opinion between us, I’ guess, now is down on 
this point as to the problem of apprehending an individual before he 
is likely to commit an act of espionage or sabotage. 

Senator Butter. Not before he is likely to commit it but before he 
actually commits it because the bill contemplates persons who would 
be likely to commit an act of sabotage. 

Mr. Cooper. It does contemplate it, you say. 

Senator Butter. That is what this bill is directed at. 

Mr. Cooper. That is precisely what I am saying, sir. ‘ That is 
what this bill is directed toward. 

Senator Butter. You would wait until he commits the act? 

Mr. Coorrr. No, sir. 

Senator Butter, This bill tries to get him before he does it, 

Mr. Cooper. No; I am suggesting that the registration provision 
of the Internal Security Act, if it is held constitutional, would in my 
judgment, give the FBI sufficient indication as to who the specific 
individuals that we are talking about are. 

Senator Butter. They may be able to do nothing about it. We 
had been able to do nothing about it in the absence of this bill, even 
though we knew who they were, even though we knew they were mem- 
bers of Communist organizations and registered as such, we could not 
keep them off our defense facilities. All we did or could do was fine 
them for going on. It is too late. 

Mr. Cooper. If you are suggesting, sir, if I may say so, that what 
this bill is concerned about is solely members of Communist action 
organizations. I think it would be an improvement in this bill to say 
so, if these are the individuals we are concerned about. 

Mr. Arens. May I inquire on that point under the registration 
provisions of the Internal Security Act, if the Supreme. Court ¢on- 
firms the finding of the Subversive Activities Control Board that the 
Communist Party is a Communist-action organization, then under 
other provisions of the Internal Security Act members of the Com- 
munist Party are required to register or face penal provisions, are 
they not? 

Mr. Cooprr. That is correct. 

Mr. Arens. Now is it not much more expeditious, much more 
salutary and much more direct to say to the individual Communist, 
‘“‘We know that you are likely to commit espionage or sabotage. 
Therefore, don’t go on this establishment,” than to prosecute him 
criminally for failure to register, because we all know that they are 
not going to register? 

Mr. Cooprr. Are you suggesting that this bill contemplates that 
it be confined to members of the Communist Party? 

Mr. Arens. No; it does not confine itself to members of the Com- 
munist Party because there are people who are not actually technically 
members who might be subject to Communist discipline or who may 
be engaging in sabotage. 

Senator Butter. The testimony of the, Department of Defense 
indicates that this bill will be used solely for that purpose. Governor 
Brucker’s testimony was of that nature. Have you read the testi- 
mony? 
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Mr. Cooper. Yes; I have, sir, and this of course is a statement from 
Governor Brucker whom I respect and I am sure that this is his 
intention. I also assume, however, that this is a bill, if it were to 
pass, this country would, in the present state of international tension 

ave to live with for a long time to come. I would suggest that it 
would be a good deal more salutary if the intention expressed by 
Governor Brucker were in fact incorporated in a bill so that we know 
precisely what the danger is that we are talking about. If I may 
interject at this pomt, Senator, I am disturbed about this question of 
language which can be interpreted in different ways by different 
individuals. 

Mr. Arens. Let us think about this a minute. 

Mr. Coorpsr. Yes. 

Mr. Arens. If that amendment was accepted and made a part of 
this bill, would we not be exactly where we started because Com- 
munists these days do not register? They will not register under 
the provisions of the Internal Security Act, even though it may be 
held to be constitutional. They do not carry cards and there is very 
few ways available to prove conclusively and actually that they are 
Communists. Therefore, you are right where you started and those 
members who we have every reason to believe are Communists and 
who. the FBI believes are Communists, who the FBI believes are 
inimical to the interests of the United States and should not be on 
our defense facilities can walk in and out. just the same as ever so 
you would go right back where you are today. 

Mr. Coorsr. I do not think that is altogether true, Senator. 

Mr. Arsns. It may not be. 

Mr. Cooper. I have sufficient faith in the FBI to think that it 
has its finger pretty well—as in fact I think Mr. Hoover has said— 
on precisely who the Communists in this country are. I am sure 
that the Communist movement has gone underground. 

Mr. Arens. The FBI very strongly supports this bill and says 
that this bill is necessary to have an effective security. 

Mr. Coopsr. Let me say this to that, Senator. With all due 
respect to the FBI and to its operations: I am concerned about how 
the FBI itself would administer this bill in determining who a sub- 
versive would be. Wehaveseen agrowth, perhaps a necessary growth, 
I am not commenting on that, in the operations of security programs 
over the last few years, which has required a greater and greater 
number of skilled operatives, investigators, hearing boards working 
with FBI evidence. If I may interject just a personal note for a 
moment, I have in the past sat as a member of a Government loyalty 
board. I have subsequently represented innumerable clients who 
have had security proceedings pending against them under Executive 
Order 10450. 

These people have been cleared. I am sorely troubled because, in 
many instances, the charges should never have been brought in the 
first place. Thisis my opinion. I am sure you would agree with it if 
I ever had an opportunity to go over some of the individual cases with 
ers So that the best intentions in the world can go astray in a bridge- 

urning program such as this would be when you had people with this 


very delicate responsibility to sit in judgment on other people’s lives, 
saying who should be charged and who should not be charged, whose 
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lives should have this terribly serious mterruption and this terribly 
serious blow to them and who should not. 

Our experience under the security programs that have been in 
operation thus far, which demonstrate that the vast majority of 
people against whom charges have been made. have subsequently 
been cleared gives me a good deal of pause about pursuing this program, 
multiplying this program to such a much greater extent as would 
be done by this bill. 

Senator Burter. Mr. Cooper, in the cases you refer to by whom 
were the charges brought? 

Mr. Cooper. Various Government agencies, sir. 

Senator Burter. By the agencies of the’ Government? 

Mr. Cooper. That is correct. 

Senator Bur.ter. Not by individuals. 

Mr. Cooprr. Well, presumably drawn by security officers of the 
various agencies. 

Senator Burier. Of agencies? 

Mr. Coopsrr. Yes. 

Mr. Arens. May we then, Mr. Cooper, if you please, Mr. Chair- 
man, move to what | regard as your second point, namely, that the 
term ‘‘defense facility’? may embrace and probably would embrace an 
institution or an establishment which covers more ground than a so- 
called defense plant. I see that as your second point. 

Mr. Cooper. Yes. 

Mr. Arens. I should like to ask vou on that point is it not obvious 
that in the preparation for defense of this Nation, there are institu- 
tions and establishments which are vital to the defense of this Nation 
which do not manufacture bullets and which do not manufacture 
armaments but which are necessary and vital to the maintenance of 
this economy? 

Mr. Cooprr. I do not disagree with you on that, sir, powerplants, 
railroad stations. 

Mr. Arens. Yes. 

Mr. Coorer. But I am suggesting that this bill would not get at 
that problem, Mr. Arens. I think an individual walking down the 
street passing by a powerplant, or a railroad station or in the neighbor- 
hood of an airport is as likely a threat as a truckdriver going through. 

Mr. Arens. Be that as it May, is it not salutary to try to keep as 
many of them off as possible and keep them from working in these 
establishments? 

Mr. Cooper. It depends in my judgment on the effort involved. 
It depends on how many people’s lives are going to be affected by this 
in an effort to catch one person who, in the judgment of some Gov- 
ernment officials, and perhaps a valid judgment, is likely to commit 
sabotage. 

Mr. Arens. Don’t we have to vest some place a right to exercise 
a judgment and to make a determination as to the potentialities for 
sabotage which are inherent within any individual who may be 
suspect? 

Mr. Cooprr. Yes, we do; there is no question about that. It is 
a question of defining what you mean by subversive acts, it is a ques- 
tion of defining the area of our economy it is necessary to impose this 
restriction on. 
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Mr. Arsens. Who is better able to make a determination of that 
than = Department of Defense and the FBI and the Department of 
Justice 

Mr. Coopsr. I would suggest to you, sir; the Defense Department 
already had that authority. It is the Department of Defense which 
determines what.is classi work, what is now important to it. 

If it is necessary in the judgment of the Department of Defense, 
to extend the industrial-employment security program, they can do 
so. They can take restricted material and classify it as far as J know. 
I do not know what the restriction would be. 

Mr. ArEens. They have said, Mr. Cooper, perhaps you were not 
here and did not hear the testimony. 

Mr. Coopsr. I was not, sir. 

Mr. Arsns. I think it is a fair résumé of the testimony to say that 
they contend on the basis of their experience and their legal research 
that they do not have authority to bar from defense plants people in 
the category who would be embraced in this bill, under the existing 
law and practice and power which they have they can bar people from 
the actual area of the plant in which there is sensitive or classified 
information, but they cannot bar them from anyplace else. 

That is the essence of their testimony. 

Mr. Cooper. I think it is certainly true if they do not have defense 
contracts. 

Mr. AreEns. Yes. 

Senator Butier. It goes further than that, Mr. Cooper. They 
may have a defense contract and they can bar them from the secret 
operation, but they cannot bar them from the other parts of the very 
same plant. 

Mr. Coorsrr. Who classifies the operation, though, sir? That is 
what troubles me in all this. 

Mr. Arens. The Department of Defense. 

Mr. Cooper. Can’t they increase the classification of some of 
these things if they are really concerned that a defense plant is not 
adequately. protected? 

Senator Butuier. If they did that, the hue and cry would go up 
that they are needlessly including in the program a number of people 
that should not be included and the whole thing is a farce. 

Mr. Cooper. I do not think there would be such a hue and ery. 

Senator Butter. I do not think there is any question about it. 

Mr. Cooper. I think that would go much less to what this bill 
contemplates than the bill itself does. I do not think that the De- 
partment of Defense would go about saying that unionization was a 
defense facility and therefore we have to screen everybody who goes 
in to take commuter’s trains in Union Station every day. 

Senator Burier. I do not think anybody would go that far but 

Mr. Cooper. I think this bill gives them the authority to, sir. 

Senator Butter. It would be a pretty far stretch of the imagination 
that the ordinary passenger railroad station could be a defense fa- 
cility, but I think that the Congress is sitting here all of the time. If 
there are any abuses certainly it can be tightened up or it can be 
tightened up right now if you will give us the language that will 
tighten it up and meet the objective that we want to meet. 

Mr. Coorrr. Funderstand-that. 
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Senator ButLer. We do not ‘want to infrmge upon the rights of 
anybody. ‘This subcommittee is not sitting here for that purpose: 
The Department of Defense has certified to us and has told us that 
‘they wil not be happy in their own minds unless the Congress acts on 
this matter and acts immediately. Now. we would indeed be very 
derelict in our duty if we did not hold these hearings and try to arrive 
at legislation that would meet the needs of the Nation as certified to 
us by its highest officials and that is why we are here. 

Mr. Coormr. If I understood you correctly, sir, what you saith 
before about Governor Brucker’s testimony was that he made it clear 
the Department of Defense would use this only for certain limited 
purposes. 

Senator Burier. And he also testified that he made it perfectly 
clear he would not be general counsel to that agency and the agency 
would not be happy unless something was done by the Congress along 
this line. i 

Mr. Coorrr. In terms of the limited purposes that he said were 
necessary, is that correct? 

Senator Burunr. And he said he would not want to have it on his 
hands if this had not been done. 

} AreENns. You concur with the subcommittee, don’t you, Mr. 
esos yer, that something must be done to preclude admission into 
these defense plants, people who are likely to commit espionage or 
sabotage. You agree with the objective, do you not? 

Mr. Cooper. I agree with it—l would rather phrase it in my own 
words if I may, Mr. Arens. I agree that if we can actually determine 
who individuals are, who are a danger to our Government, who are 
likely to commit sabotage, and I would be prepared to say that 
members of the Communist Party fall into that category if we can 
find them, then legislation directed toward preventing those people 
from committing, or the likelihood of committing acts of sabotage in 
times of national peril, which I think would have to be defined some- 
what more carefully than this act defines them, Iam concerned frankly 
about this phrase ‘‘threat to our international relations,” then I would 
agree that is the problem. 

Senator Burier. Of course, now, nothing happens until the 
President certifies the existence of facts necessary to bring this bill 
into operation. 

Mr. Coopsrr. I would be a little bit disturbed in the light of what 
we read in the newspapers every day if this period we are living in at 
the moment is not considered a threat to international relations. 

Senator Burter. You are perfectly justified in saying it would and 
I think if this bill became law you would find a proclamation by the 
President issued very shortly thereafter declaring such an emergency 
and making this bill effective. I do not think there is any question 
about it. 

Mr. Coopsrr. That being the case, sir, I guess the lifetimes all. of 
us present, we must be expecting to be living at best, in a period of 
such tension. 

I am just point out, sir, that what we are talking about is not emer- 
gency legislation in the sense that we normally construe emergency 
legislation. We are talking about legislation that we are going to 
have to live with for the rest of our lives and that our children are 
going to have to live with. 
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Senator Burier. I think Governor Brucker made it perfectly plain 
that this is permanent legislation. I asked him that and he said it 
was permanent legislation needed to tighten up the security of this 
country. 

Mr. Cooprr. That being the case, sir, I would respectfully suggest 
that.it is important to have in legislation assurance such as I gather 
from what you said Governor Brucker was prepared to give to you, 
the limitation of the legislation, the narrowing down of the meaning 
of a subversive act. 

Senator Buruer. If it can be done, I think it should be done, by all 
means. 

Mr. Arens. May I suggest that if you or your organization has 
language to suggest on these various points, specific proposals, you 
may well submit those in the form of a memorandum with cov ering 
letter to the chairman here and it will be taken under advisement. 

Mr. Cooper. If I may, sir, I think the most constructive proposal 
I can make at the moment is that this very problem is being con- 
sidered as I understand it as a result of the Humphrey-Stennis resolu- 
tion and I hope is being considered by the Post Office and Civil 
Service Committee of the Senate in considering the actual operation 
of the security program today. 

Senator Butter. What is the status. of the Humphrey-Stennis 
resolution now, do you know? 

Mr. Cooper. I do not know. 

Senator Butier. Is it out of committee? 

Mr. Cooper. I do not know. 

Senator Butter. Where did it go, to what committee, Government 
Operations? 

Mr. Cooprr. It went to Government Operations, yes. 

Senator Butter. Of course the chairman of Government Opera- 
tions, in his report to the Congress last year, said that this legislation 
was essential to the security of the country, I think, didn’t he? 

Mr. Arens. I am under the impression that there was some rec- 
ommendation for this legislation in a report by the committee. 

Senator Butter. He made.some reference. to it. I do not know 
what the reference was exactly but I know he made some reference 
to it and it was a reference that some legislation of this character be 
considered and passed by the Congress at this session. 

Mr. Arens. I think, though, sir, that all of us are speaking, if T 
may say so, with due respect to you, in something of a vacuum because 
ever since this bill was first proposed last year suggestions were made 
that what we really ought to do is find out how security programs 
have been operating, how the FBI and Government agencies have 
impinged on lives of innocent people, what the effect has been, what 
results have been produced, whom have we uncovered, how has the 
Government been helped by this? 

A year has gone by. I think it unfortunate for this legislation- 

Senator Butter. Do you think such an investigation as that w ould 
be_in the interest of the security of this country? 

Mr. Cooper. Yes, sir; I certainly do. 

Senator Butter. To lay out on the table before the enemy in public 
hearing exactly how we conduct our security program. 
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Mr. Cooper. I think it is a matter of public record, sir. I am not 
suggesting that confidential informants or confidential information 
be released. 

Senator Butter. Oh, I see. I do not see what good it would do 
then if you do not get into the whole thing, all the way. 

<SMr. Cooper. I think, if we simply examined the nature of charges 
that‘have been issued against employees, the expense ‘that individual 
employees have had to go to to defend themselves, what has happened 
to employees who have been both cleared and not cleared under this 
rogram, and I am talking about employees who have not been cleared 
but about whom there was no doubt in the charges as to their loyalty. 
I am talking about their future, the possibility of getting other em- 
ployment, what has happened to their families, the competency of the 
individuals who have sat in judgment I think is a relevant question 
when we are considering broadening that kind of a program now, the 
training that a security officer undergoes. 

Senator ButLer. Well, I think you can proceed. 

Mr. Arens. We have covered your first two points. 

Senator ButLer. You have covered the points, all right. 

Mr. Arens. You were on page 2. 

Mr. Coopsr. A so-called nis: ates facility could be any plant, any 
railroad, any establishment which the Secretary of Defense so desig- 
nates. The grave abuses of individual rights which have accrued in 
the. administration of the existing security programs for Government 
and industrial employees stand as a warning signal to the extension 
of those programs. Further, in recent years the need for skilled 
security officers has far outrun the supply. How is it proposed to 
meet the vast new need which this act would create? 

It has been assumed, throughout these hearings, that this legislation 
applies only to employment in a designated facility. Yet, in fact, the 
wording of the bill refers not to employment but to ‘‘access.”’ 

Mr. Arens. Would you want to pause there a moment? 

Mr. Coopsr. Yes, surely, 

Mr. Arens. Are you conversant with the fact that in these Red- 
controlled labor organizations one of the means by which the Red- or 
Pihaiiaicsied caraenedl labor organizations keeps its discipline over 
the.members is by people known as shop stewards and by the officials 
of the organization itself who under the contracts, have access to the 
plants in which the workers are engaged? 

Mr. Cooper. Are those the only kinds of individuals that you 
contemplate this act to have reference to? 

Mr. Arens. I just wanted to know if you are conversant with 
that fact? 

Mr. Cooprr. I am and I recognize that as a problem, sir. 

Mr. Arens. And those people are not employed in the plant? 

Mr. Cooper. That is correct. 

Mr. Arens. And those people if they are not barred from the 
defense plant would have access to it and could engage in all kinds 
of acts of sabotage or espionage, could they not? 

Mr. Cooper. That is correct, but I would also suggest to you, sir, 
that the term ‘access’? goes much further than that, and if I can 
just finish this paragraph, I think it will be pertinent to it. 

Does this not mean that an individual could be prohibited from 
entermeg a railroad station, riding on an airplane, or even boarding a 
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streetcar or bus? It seems to us perfectly obvious that he could be. 
This legislation would not only threaten a citizen’s ability to earn a 
livelihood, it would, in effect, deprive him of liberty without due 
process of law. 

Mr. Arens. My point is, if you confine this legislation, Mr. Cooper; 
exclusively to people who actually are on the payroll of an establish- 
ment, you have a wide area, do you not, of people who could have 
access to a plant who are not on a. payroll and who could do the 
damage? 

Mr. Cooper. If what you are concerned with, sir, is the authorized 
representatives of Communist-dominated unions who have collective 
bargaining contracts, then it seems to me legislation which would 
deprive Communist-dominated unions from the right of collective 
bargaining covers all of what you have in mind, does it not? 

Mr. Arens. No; because it does not keep the Communists out 
of the defense plants. 

Mr. Cooper. I do not understand. Are you suggesting that 
somebody who has business to transact with General Electric would 
be subject to some kind of a security check before he goes through 
the stenographer’s door, into the main plant? 

How would it work? 

Mr. Arens. It is only this simple. Is it not this simple, so that 
my part of this deliberation is interrogation? Is it not this simple? 
The Defense Department and the Justice Department have said, 
“We have these defense facilities over the Nation which are the 
targets of this international Communist conspiracy which today in 
this country has 23,000 trained hard core members and about 10 
times that many other persons under discipline in this country besides 
the hard-core members who are potentially in the position of destroy- 
ing our capacity to make war, to defend ourselves. We do not know 
right now what their technical status is as employees, as agents, as 
visitors, but we want to be able to say to these people, vou cannot go 
on these defense facilities.’”’ Isn’t it just that simple? 

Mr. Cooper. It is a problem, let me state it that way, sir. 

Mr. Arens. Isn’t that the issue? 

Mr. Cooper. It is the issue in one sense. It is the issue which 
must also include, however, the problem of an arbitrary executive 
seeking to maintain himself in power years from now who can use this 
legislation as I understand it, and if I am wrong, I wish you would 
tell me, to apply to any individual walking on the street. In effect, 
we are saying that the system of confidential informants which all of 
us deplore except when it is absolutely necessary, I assume, that the 
system of subjecting an individual to charges, hearings, great expense, 
possible loss of livelihood, would apply to any individual in this 
country who has business to do with any defense plant designated 
under this act. 

Mr. AreEns. It is directed at spies and saboteurs. It is not directed 
at the mass of the workers. We are not undertaking to indict the 
mass of workers or the mass of people of the United States. 

Mr. Cooper. It is not written though, sir, so it would be limited 
to spies and saboteurs in that sense. 

Mr. Arens. In other words, to ascertain whether or not a particular 
individual is a spy or saboteur you have got to check a defense file 
or security report? 
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Mr. Cooper. What are you going to do if I may ask under this act 
with the problem of the individual who says he has business to transact 
with the General Electric Co. and walks down the street? 

Mr. Arens. I would suggest, if he is a spy or saboteur that he would 
say you cannot go on the rhea we do not care what your business is. 

r. Cooper. How are we going to know unless that is an investiga- 
tion of every adult citizen and juvenile under this act. 

Mr. Arens. The Department. of Defense has said, has it not, that 
they have a fair idea of the people who would be encompassed by this 
proposed legislation, the 23,000 or perhaps a fraction of that number 
who potentially would engage in sabotage or espionage? 

Mr. Coorser. Twenty-three thousand what, members of the Com- 
munist Party? Then why don’t we write an act in terms of members 
of the Communist Party? 

Mr. ArENns. Because the Defense Department has said and the 
Justice Department confirms it as spokesman for the FBI it is very 
difficult sometimes to prove who are members as such, that the 
Communists do not have membership cards, since 1948. People are 
in the Communist apparatus who are not actually Communists as 
such. People are under Communist discipline who are not members 
of the party, don’t attend cell meetings. 

Mr. Cooper. I would suggest, Mr. Arens, there must. be something 
these 23,000 people have in common which can be narrowed down so 
as to exclude law-abiding ordinary citizens who may have joined an 
organization at one time, who may have irritated ‘a neighbor at one 
time. 

Mr. Arens. Is there any place in here which says we are going to 
get the law-abiding peaceful patriotic citizen? 

Is there anything in here? You are not suggesting the law-abiding 
peaceful patriotic citizen is one that the Department of Justice and 
the FBI and the President would say is a person as to whom there is 
reasonable ground to believe that he may engage in sabotage, 
espionage? 

Mr. Cooprr. I am suggesting, sir, the burden is placed on the 
average law-abiding citizen to prove that he is not in this category, 
to prove it after charges are issued against him, after he has been sus- 
pended from his employment, after he has to go to the expense of 
finding an attorney. And I would also suggest, sir, that a study of 
the operation of the security program thus far would reveal that I 
do not want to say hundreds of thousands but certainly vast numbers 
of employees who are as innocent of the charges as any good law- 
abiding citizen could be, have just felt it futile to fight them because 
they could not afford attorneys’ fees, they did not want to subject 
their family to the harassment of their having to go through a hearing, 
get affidavits and so on. This is a terrible burden to place on the 
average American citizen, and it is only from that point of view that 
I say that if there is a way that the Department of Defense or the 
FBI can so categorize these 23,000 people so we know precisely what 
it is that we have to be concerned about 

Mr. Arens. How would you suggest that be done? 

You agree with us it should be done? 

Mr. Cooprr. Well, I would say it ought to be done for members 
of the Communist Party. 
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Mr. Arens. And how about people who are under discipline ot the 
Communist Party? 

Mr. Coorsr. This becomes a problem of very serious definition. 

Senator Butter. There is no such thing as a member of the Com- 
munist Party. They just do not have members any more. 

Mr. Cooper... This becomes a very-serious problem of definition, 
Senator, I agree with that. I also am troubled by the fact that people 
are alleged to be Communists every day of the week you see, because 
they differ with various policies: of the Government or they differ 
with their neighbors. 

I am sure that they are people on the street who may think that 
anybody who comes before this committee in opposition to this legis- 
lation must be pro-Communist. 

Senator Butter. I can assure you there is no such feeling here. 

Mr. Cooper. I know that, sir, I am well aware of that. But we 
are living with realities. Charges are made by neighbors today. 

Mr. Arens. Isn’t the one overriding reality the fact that we have a 
world Communist conspiracy with 23 million members that now con- 
trols about one-third of the people of the world, one-fourth of the land 
masses, that has as its central target in a determined war, the United 
States of America, that has over two divisions of trained hard-core 
people in here, trying to destroy this Nation? Isn’t that an overriding 
reality that we have to face? 

Mr. Coorsr. That is a reality that we must face, Mr. Arens, and 
I agree with you 100 percent. All I am saying to you and the only 
reason I am here is I do not want to yield or see this country yield 
to totalitarianism, without ever having struck a blow. The thing 
which distinguishes this country from the Communist nations is our 
Bill of Rights and our economic system. 

Mr. Arens. You show us where this bill here, this proposed bill, 
in any respect violates the Bill of Rights, violates the Constitution of 
the United States? 

Mr. Cooper. By placing in the hands of any individual the Execu- 
tive, let us say, the right to evaluate informants’ testimony, in- 
formants who may be the most malicious people in the world, and 
we have seen that kind of thing happen, the right to have people who 
are subsequently found to be perjurers like Mr. Matusow, be in a 
position to endanger other people’s lives without subjecting themselves 
to cross-examination, without: producing all the evidence which an 
individual is entitled to have in a court of law and without, if I may 
say so, permitting the individual to appeal to the judiciary from any 
decision under this. 

Mr. Arens. You suggest that is in violation of the Constitution? 

Mr. Coopsr. Yes, sir; I do suggest it. 

Mr. Arens. What article of the Constitution is it in violation of? 

Mr. Cooper. The due-process clause, sir, and I would suggest, 
perhaps, maybe we are all discussing this problem prematurely. I 
think that the court’s decision in the Peters’ case may shed more light 
on this, perhaps it won’t. If it is not in the Peters case, I think we 
can rest assured that sometime within the next couple of years, this 
issue is going to be met. None of us can speak with assurance on this 
particular narrow point. I would suggest, though, that the Govern- 
‘Ment in its arguments.in the Peters case has continually stressed the 
fact, and in the Bailey case before it that Govérnnient: employment is 
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different from private employment because Government employment 
is a privilege and this is not a deprivation of a property right. 

Here we are not talking about Government employment. Here we 
are talking about private employment. 

Mr. Arens. Aren’t we talking about employment or access to a 
defense facility, a facility which the men in charge of the defense of 
this Nation say is vital to the defense of this Nation, if we do not get 
these spies out of here, if we do not get these saboteurs out of here the 
plant will be blown up, this country will be paralyzed and we will be 
overrun by the world Communist conspiracy? Isn’t that what we 
are trying to face? 

Mr. Cooprer. We are caught at both horns of a dilemma. That is; 
as you state it. 

Il am concerned about the paralysis of fear which can overtake a 
country when they have to be concerned about what their next-door 
neighbor is going to say about them. I am concerned about a fellow 
who works in a defense plant who is afraid to get into an argument 
about foreign policies or domestic policies or to say whether he is a 
Republican or Democrat with his next-door neighbor for fear that his 
next-door neighbor has the power to go to the FBI and have charges 
like this brought against him. I am concerned because even though 
that individual is going to be cleared and there is no doubt in my mind 
that he will be, he will have to be seared, and his family life will have 
become so difficult and his position in the community will have be- 
come so difficult that the penalty he will have had to pay because: of 
what some malicious informant said about him 

Mr. Arens. What if it is true that the man is a spy, and saleeeour? 

Mr. Cooper. If it is true, then there is quarrel between us. 

Mr. Arens. Then your quarrel is principally on the fallacy of 
judgment on those who are going to make the determination, is that 
correct? 

Mr. Cooper. I am concerned about, in effect, burning down the 
house to catch a rat. 

Senator Butter. You are concerned about having the fellow make 
the determination to begin with except by a full trial? 

Mr. Cooper. I am concerned about the nature of the evidence that 
he uses, I am concerned about the burden that is placed on the em- 
ployee to prove his innocence. 

Mr. Arens. He is going to have to use FBI security reports which 
I am sure vou will agree we cannot reveal, or destroy the effectiveness 
of the FBI. 

Mr. Cooper. He is going to have to use reports which are made 
confidential not by the FBI, Mr. Arens, in large part except for that 
narrow group of people who are of necessity undercover agents of the 
FBI. Any individual has a right to go to the FBI and say, “I will 
give you this information but I am giving it to you in confidence,” and 
that confidence will be respected. 

Mr. Arens. Is your attack basically, and I am not trying to be at 
all facetious, is your attack basically upon the procedures of the FBI 
or is it upon this legislation? 

Mr. Cooper. It is on this legislation, sir. I have no complaint 
with the FBI as such. The FBI does not evaluate this information. 
I am concerned about the use of such mformation by the agency. 
And I may sav by an agency which itself has no way of knowing the 
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validity of testimony, an agency for example, who sits in judgment on 
the loyalty of a Government employee, sees before it an initial or a 
figure designating an informant. 

Mr. Arens. How would you correct that situation? That has been 
portrayed here before this task force before by other witnesses with 
great emphasis. How would you correct that situation so as to meet 
the objectives which apparently all of us now agree ought to be met? 

Mr. Cooper, what would you do? 

Mr. Cooper. I do not have any concrete solution to this problem, 
Mr. Arens. 

All I am suggesting is that you have to recognize that problem 
exists and that we may be creating a Frankenstime here which can 
destroy our liberties, as long as there is a slight possibility of that 
effect, then, I say we have to exercise great caution. I say further, 
with a!l due respect to Governor Brucker, I do not think that we are 
so late in the day that we cannot await an appraisal of how this 
whole security system, which is after all, only less than 10 years old, 
has been operating. Let us find out not on the basis of passion or prej- 
udice, but let us find out what the bugs are and what it has produced 
and whether this thing is worth the fight. 

Senator Burier. All right, Mr. Cooper, will you proceed? I 
think you are down on the last paragraph on page 2. 

Mr. Cooper. For, in fact, the bill does not provide due process. 
There are virtually no protections for the individual. He has no 
right of appeal to the courts; he has no right to cross-examine witnesses 
against him 

Senator Butter. He does have an appeal to the court on the 
question of whether or not the bill is constitutional. 

Mr. Coorprr. On that question, that is right; but on the merits of 
the charges against him——— 

Senator Butter. On the evaluation he does not have an appeal. 

Mr. Cooper. That is correct. 

He has no right to compensation for the costs incurred in making 
a defense—even when he is cleared. 

Mr. AreEns. He does not even have that right in a criminal proceed- 
ing, does he, this last right? If I falsely cause an indictment to be 
lodged against you are murderer—— 

Mr. Cooper. An indictment which has been considered by a jury of 
my peers. 

Mr. Arens. Or cause information to be lodged against you or filed 
against you and you will be tried and it is completely a hoax and 
you are acquitted, then you would not, in a criminal proceeding, get 
any compensation, rose you? 

Mr. Cooper. You are quite correct, Mr. Arens, and if you are 
willing to provide—if you are saying that this is not a criminal 
proceeding, if you are willing to provide for an individual who is 
not being subjected to criminal charges, the plain, ordinary decent 
Anglo Saxon American concepts of jurisprudence that we give to 
people who are charged with murder, then I would go a lot further 
with you than I am prepared to go at this moment. 

Further the bill establishes no standards whatsoever for the Presi- 
dent or his designee to determine what are “reasonable grounds”’ for 
believing that an individual “‘may engage in sabotage, espionage, or 
other subversive acts.”” There is no definition of what ‘‘other sub- 
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versive acts’? mean and no indication of who is to determine the 
definition. The proposed act is, in short, incredibly vague. 

Mr. Arens. Mr. Cooper, you say you are an attorney? 

Mr. Coopsr. Yes. 

Mr. Arens. I just wondered if you or your committee, if the 
American Veterans’ Committee, would care to suggest a little memo- 
randum giving any standards or any definitions which would be 
germane to this suggestion of yours here that there is no definition of 
“reasonable grounds.” 

The term ‘reasonable cause’ and “approximate cause’’ and com- 
parable terms are terms already in the law that have been well 
defined. The courts know what they mean. 

Mr. Cooper. For acts which have been committed. 

Mr. Arens. Yes. 

Mr. Coopsr. We are talking about the likelihood. 

Mr. Arens. We have to legislate here in a field in which we are 
trying to avoid having to lock the barn after the horse is stolen. 

Mr. Coopsr. That is right, but it involves at best speculation 
about an individual and the standards 

Mr. Argens. What standards would you suggest there? 

Mr. Coorsr. I have none offhand, sir, 1 am sorry to say. It is an 
extraordinarily difficult one, the problem, that is. 

Mr. Arens. You could not say that they feel as a certainty he is 
going to commit sabotage? 

Mr. Coopsr. I get back to the question of membership in the 
Communist Party or organizations which have been found 

Mr. Arens. The chairman has pointed out here the difficulty. 

Mr. Cooprr. I recognize the problem. 

Mr. Arens. There is no such thing any more and has not been for 
4 or 5 years so you are chasing a myth. 

Mr. Cooper, you still agree with us, we have got to keep these people 
out of the plants? 

Mr. Cooper. In times of real danger, certainly the country has to 
protect itself against people who are seein likely to commit 
sabotage. I agree with that. ‘ 

Senator Butter. Is the time of real danger an hour before the gong 
strikes for a third world war? : 

Mr. Cooper. No. ; 

Senator Bur.Ler. Because we never know when it is going .to strike, 

Mr. Cooper. That is right. 

Senator Butter. The hour of danger may be now and they are still 
there. We do not know. Nobody can define the hour of danger 
because we do not know when the enemy will hit. 

Mr. Cooper. Just as nobody, sir, if I may say so, at the other end 
of the spectrum can clearly say what is the hour of danger to our Bill 
of Rights. 

Senator Butisr. Right. 

Mr. Cooprr. How far do we erode this thing, when do we do this? 
When are we in an area of hysteria and when is our problem a real one? 
And I am concerned, deeply concerned as I am sure you are 

Senator Buriter. Well, 1 am deeply concerned with many things. 
I am deeply concerned with the way that the commerce clause has 
been stretched until it is just about busted in two but you fellows do 
not come in here and kick about that, you like that. But you do come 
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in and kick about something that would help the security. Now 
maybe that observation is a little too harsh but it all depends on how 
you see these rights. 

Mr. Coorpsr. If you are concerned about the way that the com- 
merce clause has been stretched, sir, do you not think that that 
provides a good precedent for a fear that the Executive is going to 
stretch other legislation beyond the intent of Congress. 

Senator Buruer. I read the other night, I have in my library 
Woodrow Wilson’s Constitutional Treatises and he was dwelling on the 
relationship between the States and the Federal Government, and 
some of the statements that he made in connection with the com- 
merce clause, he looked with horror upon what was happening. He 
said it could never happen, no man could ever conceive of doing such 
a thing or even suggesting it. And here we have 2 or 3 cases 
where the Supreme Court states it is perfectly constitutional to do 
what Woodrow Wilson said 30 short years ago would be absolutely 
unheard. of and no man in public life would ever suggest such a thing. 
I have not heard any hue and cry come up from the American Vets 
and the rest of these boys that that is wrong, that is eroding the Con- 
stitution, that is eroding the rights of the people. It all depends on 
who is getting eroded? 

Mr. Coormr. It all depends as far as I am concerned with the 
limited amount of time to take away from individual productive 
activity, it all depends on how basic the right is that is being eroded. 

Senator Burier. As far as I am personally concerned, I have been 
very thoughtful about this and all the contentions that vou are mak- 
ing and all other witnesses have made, And when this bill comes 
before the full committee it will be discussed and discussed with great 
care, because I am just as concerned about eroding the Constitution 
as you are. Now maybe our erosion works in a different direction but 
I am still worried about it. 

Mr. Coorrr. We are all conservationists at heart. Never to our 
knowledge has Congress made such a grant of arbitrary power to the 
Executive in times of what the bill describes, with typical vagueness 
as— 
threatened disturbance of the international relations of the United States. 


We believe this bill is completely unnecessary. We have strict 
laws for the punishment of espionage and sabotage. We have armed 

ards around every military installation. We have a widespread 
industrial security program for personnel in every industry which by 
any reasonable definition might be called defense. We have vigorous 
and effective internal investigating agencies such as the FBI which 
already know and watch the activities of Communists. 

S. 681, in short, would give absolute power to the Executive to 
curtail the movements of any citizen who, for whatever reason, was 
deemed likely to commit “subversive acts” in virtually any place. 
It is as close an approximation to the police state envisaged in the 
1984 of George Orwell as we have yet seen proposed. It w ould, in 
our judgment, go far toward destroying the price and freedom which 
Senator Harry Cain, in his brilliant appraisal of our Government’s 
security program points out is truly America’s secret weapon. 

As a great American, Ambassador George Kennan, has said, “Total 
security is a myth.” 





188 DEFENSE FACILITIES PROTECTION ACT 


In short, this bill’s risk to our security outweighs the threat of any 
security risk. 

Senator Butter. Thank you, Mr. Cooper. 

Mr. Cooprr. Thank you, sir. 

Senator Butter. I enjoyed talking to you and enjoyed having 
you here. 

Mr. Arens. Mr. Chairman, the next witness is Mr. Eugene 
Feinblatt. 


STATEMENT OF EUGENE FEINBLATT, AMERICANS FOR DEMO- 
CRATIC ACTION; ACCOMPANIED BY JOHN GUNTHER, LEGIS- 
SLATIVE REPRESENTATIVE 


Senator Butter. Mr. Feinblatt, it is nice to see you. Will you 
proceed. Your face is familiar. 

Mr. Fernsiatr. I know you very, very well, Senator. 

Sitting next to me is Mr. John J. Gunther, who is the legislative 
representative of the National ADA organization. 

Mr. ArEeNs. You were sworn, Mr. Gunther? 

Mr. Guntuer. No, I was not. 

Mr. Arens. Are you going to testify? 

Mr. Guntuer. If there are any questions about organization. 

«Senator Butter. We will swear you if the time comes when it is 
necessary. 

Mr. Fernsuatt. I hardly feel I would be competent to answer any 
questions of that sort. 

Senator Butier. I do not see any reason why we would go into the 
organization of the ADA. I cannot see any possibility of that at the 
moment; so we will not swear the witness. 

Mr. Fernsiatrr. My name is Eugene M. Feinblatt. I am an at- 
torney engaged in practice of law in Baltimore, Md. My firm is 
ny concerned with the problems of general corporate clients. 

interest in industrial security stems primarily from a professional 
connection with some of the problems that have arisen in this area. 
I am appearing for Americans for Democratic Action, on whose be- 
half, as well as my own, I want to express my appreciation to the mem- 
bers of the subcommittee for the opportunity to express these views. 

Americans for Democratic Action is a nonpartisan national organi- 
zation concerned with the public affairs of the Nation. As an organi- 
zation, we bar Communists and their sympathizers from membership 
and we share with other loyal and patriotic organizations an intense 
desire to keep our country strong and secure. At the same time, the 
organization is dedicated to the preservation of individual freedoms. 
We are all aware of the often perplexing problem of establishing the 
delicate balance between security and liberty 

Senator Burter. Mr. Feinblatt; this is not facetious but are you 
careful to preserve the freedoms of the individual insofar as the small 
man who does nothing but an intrastate business is harassed by an 
interstate law? In other words, are you for this great stretch of the 
commerce laws we have been talking about? 

Mr. Ferrnsuarr. Speaking for myself I think that I agree with 
you, Senator. Whether I would go to the length that you go to, I 
am sure there is a difference of emphasis. 
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Senator Burter. But you do agree with me there has been some 
little impinging on the rights of the American citizen in that direc- 
tion and that your organization is for bigger and greater impinge- 
ment in that direction? 

Mr. Fernsiatr. I am speaking personally now. But while we 
pause here, I think that by and large you have really put your finger 
on the crux of the difficulty with this bill as I see it. To my way of 
thinking, and I say this completely respectfully because I realize there 
is a complex problem involved here, but as I read this bill as an 
attorney, it seems to me that the legislative branch of the Government 
has just thrown up its hands in despair and says here is the security 
problem, executive branch, take it and solve it. And to the extent 
that this bill does that, it seems to me that the legislative branch is by 
and large abdicating its authority and its proper role in running the 
affairs of the Nation. Let me say I must concede at the outset that 
it is perfectly conceivable that the security program that may be 
built up under this bill by the executive branch may be reasonable, 
moderate, and effective. But we have no assurance of that. And 
to the extent that the Legislature, the legislative branch doesn’t assure 
itself that the great lengths to which the executive branch is authorized 
to go under this bill is absolutely necessary, and to the extent that at 
least the spirit of the Constitution and human freedoms can be 
seriously affected, I think the Legislature has fallen down. 

Senator Burter. Mr. Feinblatt, that goes back somewhat to what 
Mr. Arens was talking about. This is a very difficult problem to get 
your hands on it. 

Mr. Fernsiatrr. No question about it. 

Senator Burter. The minute the Legislature tries to detail in 
oy fashion exactly how this shall work the program destroys 
itself. 

Mr. Fernsuarr. I would not agree with that, Senator. 

Senator Butter. It is something that we can exchange views on and 
think about. 

Mr. Fernsiarr. I would not agree with that. If you are thinking 
of disclosure of classified material and state secrets to Members of 
the Legislature, I have confidence in the Members of the Legislature, 
I have confidence in you, in your integrity and I have no fear of that. 

Senator Burier. I am thinking about more particularly the source 
of information. I think you would dry them all up if you disclosed 
who they were. Ido not think you would have any security program 
there. I think you would destroy the FBI. 

Mr. Fernsuarr. I do not think that properly detailed legislation 
involves disclosing all sources of confidential information. 

Senator Burier. The thing that you would mainly complain 
about in this bill is that vou do not have due process in that you do 
not have confrontation of witnesses and the minute you disclose your 
source, you have got no FBI. I happen to think it is essential that 
we have an FBI and keep it very strong. 

Mr. Fetnsuarr. I feel strongly to that same effect, Senator. 

Senator Burter. Then we come right back to the same question 
of not having abdicated authority but not having any way to spel out 
what we want to do. 

Mr. Fernsuart. I would not agree with that at all. 
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Senator BurLer. Go ahead then because that is what I want to 
hear from you, how you are going to do it. 

Mr. Fernsuarr. In the first place, let us draw a distinction between 
the necessity of disclosing confidential information and the possibility 
of spelling out more definite procedures. Now if we are talking about 
disclosing the identify of FBI agents and underground subversive 
Communist organizations, I do not think there is anybody who is 
aware of the problems of security that would advocate that kind of 
disclosure. But there is a vast difference between the FBI agent and 
I assume, and I hope that we have lots of them engaging in this 
activity but there is a vast difference between the agent and the 
independent informer who, for reasons best known to himself, does not 
want to disclose his identity. 

Senator Butter. Well, how about Mr. Feinblatt? Have you ever 
gone to the FBI and said, “I have observed certain things that I 
think bear investigation?” 

Mr. Frernsuatr. Well, I know that you have not had a chance to 
read my statement yet, Senator Butler. 

Senator Butter. No; I haven’t, but I have no doubt you have 
done that. I know I have done it, and I would never think of doing 
it if | was going to be hauled up and cross-examined and grilled on it 
because it is the sort of a thing I think every American citizen that 
is looking out for his country ought to do. 

Mr. Fernsiarr. | apologize, Senator, not having had this statement 
in your hands before this morning and I know that you have not had 
an opportunity to read it. But just to jump ahead of the story a bit, 
I realize that many of the objections that have been voiced to this 
bill have been in the area of theory and philosophy. Now I think 
these objections only become meaningful when they are illustrated 
by specific problems that we have had in the security field, and for 
that reason a good portion of my statement—the hour is getting late, 
[ do not know whether we will have a chance to get through it—a 
good portion of my statement is devoted to specific cases with no 
disclosure of names and so forth. I know you can understand that. 

Mr. Arens. May I inquire, Mr. Feinblatt, do you in your statement 
and I have not read it either, do you make suggestions on any specific 
way that you would meet the objection? I take it your principal 
objection to the proposed bill is that people could be, so you allege, 
discharged or precluded from employment, administration, access to 
a plant on the basis of information that came from undisclosed 
informants; is that correct? 

Mr. Fernsuarr. | think that if you want to talk about my objec- 
tions to the bill, I think you can summarize my objections under four 
general classifications. 

Senator BurLeR. Suppose we make your statement a part of the 
record and you give us the summary of it. 

Mr. Freinsiarr. I can answer Mr. Arens’ question very simply. 

Mr. Arens. I just wonder how would you meet that particular 
problem now in all sincerity and I am sure you are sincere in this 
thing. We will assume for the sake of argument so we can pose this 
question properly, here is an FBI report in my hand now, we will say 
or a security report and we are concerned with Mr. X about whom 
this security report talks or has information. How would you proceed 
in order to make a determination as to whether or not we ought to 
let Mr. X go to a defense facility? 
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Mr. Fernsuartt. I think that involves several other questions, Mr 
Arens. If you are talking about an FBI report, about information 
obtained by FBI agents from their own underground activities, | 
would say that although there are dangers implicit in that, the need 
for these underground activities are such that I do not think we can 
afford to risk exposing the identity of our own FBI agents. I think 
there is a vast difference between an FBI agent and an individual 
informer. You asked me a specific question. 

Senator Butter. Don’t you think there is some differentiation in 
this? When the FBI makes a report to a security agency or an officer 
of the executive branch of the Government, they say that the in- 
formant is not known to them, they say the informant is well known 
to them and they have found him to be very reliable, and they classify 
the informants. Now I cannot believe, although I am not versed with 
it as you are, that the information supplied the FBI by the casual 
informant not known to the FBI would be used or taken seriously 
unless checked and found to have real substance. 

Mr. Fernetatrr. My experience with these cases has been to the 
contrary, sir. 

Senator Butter. All right. 

Mr. Fernsiarr. You asked me a specific question before if I were 
to give information to the FBI would I have any objection to my 
identity being disclosed, and my answer to that would be no, I would 
have no objection. Now in the case to which I refer at some length 
in this statement, the charges were so vague and honestly, the inves- 
tigation was so completely bungled and it was not done by the FBI, 
it was done by the investigation force of one of the armed services, 
that the accused in this case, the emplovee, really had to spend the 
better part of 6 months conducting his own investigation into the 
activities of certain types of organizations in the Baltimore area for 
a period of 15 years. I am sure that when we got on to appeal, we 
were able to present on behalf of this person a more detailed investi- 
gation, a more detailed evaluation of what was going on in the Balti- 
more scene than they had ever gotten. Nobody who took part in 
this investigation was afraid to say “‘We have supplied this informa- 
tion.” If you are a decent citizen you should not be afraid of dis- 
closing your name. Disclosure, publicity, swearing are one of the 
traditional guaranties of honesty and truthfulness in our judicial 
system. I say that that judicial system has to be amended when 
vou deal with this kind of procedure. 

Senator Butter. This act would contemplate the use of such infor- 
mation as you have spoken of. 

Mr. Fernsiatr. The question is how far you amend it and the 
question is are these rather drastic procedures such that they should 
be employed in as widespread or wholesale an investigatory system 
as this bill contemplates. Let me come back to the four objections 
I have and maybe a lot of what I have said- 

Senator Butier. I do think we should push on because | have got 
my good constituent here that I can’t miss. 

Mr. Femnsiatr. My objections I think can be classified as follows 

1. That the bill does not fix responsibility for administering the act 
Now I mentioned just in passing in discussing one specific case to 
which I had reference that investigation was performed by other than 
the FBI. We had an example here of a completely amateurish in- 
vestigation and a completely amateurish evaluation of material. 
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Mr. Arens. Would you suggest if I could interpose, any sort of 
amendment along the line that the act itself should be administered 
say by a representative of the Department of Defense, Department of 
Justice or some other department? Is that what you had in mind? 

Mr. Fernsuart. I am not specifically acquainted with the problem 
but I do think the act should designate who is to administer it. I am 
not sure that we have sufficient 

Senator Burter. The suggestion has been made that it be a partite 
board like under the Magnuson Act which may be of some value. 

Mr. Fernsiatr. I am not sure we have sufficiently skilled and 
sophisticated investigators in this country to be able to administer the 
act. For that reason there may be ample justification for curtailing its 
applicability. It is better to have a decent investigation performed 
with respect to highly sensitive positions than have this wholesale 
investigation performed willy-nilly. I do not think we have the human 
and financial resources to do it as the act contemplates. 

Senator Butuer. I think I can say there will be no wholesale investi- 
gation. I think that is a good point and it is not contemplated. There 
is no reason why it should not be put in the act. 

Mr. Fernsiart. Let us let the legislature say that and not leave it 
to the executive. 

Senator Buruer. All right, that is a good point so we will go on to 
the next one. 

Mr. Frernsuiatr. The second point I have to make is the desirability 
of classifying industries and jobs within industries with respect to the 
applicability of the act and its various procedures. That is a corollary 
to what I have just said. My feeling is that the limitations, the appli- 
cability of the act should be limited to specific jobs which are sensitive 
in nature, whether they are sensitive because of access to classified 
information that is already covered, of course, or whether they are 
sensitive because of access to really essential activities 

Senator ButrLer. Well how about a water plant, for instance? 
Now you must agree you have got to protect a water works at all 
hazards because nobody can perform labor if they do not have water 
to drink. Certainly, a water works would come under this, wouldn’t 
it? You can’t run a defense plant without power. Therefore, the 
powerplant would come under it. 

Mr. Ferinsiatrr. The point I am making is that what you need are 
classifications. You need classifications of jobs with respect to their 
sensitivity and the dangers that can come from those jobs. 

Mr. ArEens. Wouldn’t that be done administratively? 

Mr. Frernsuarr. Let me finish my sentence, if you do not mind, 
Mr. Arens. Likewise, I have said I can see in many areas a cutting 
down of what we have conceived to be liberties in this country is 
justified. But it seems to me that the extent to which traditional 
procedures are abdicated or modified to give the individual less pro- 
tection should be in direct proportion to which a job is sensitive or 
essential. Now what I am suggesting is a complex notion, and I am 
not sure that I have the legislative formula for it. 

Senator Butter. If the job is sensitive, does that reach the sabotag- 
ing angle of the bill? 

Mr. Fernsuiatt. I assume this act really as a practical matter, is not 
primarily concerned with espionage. Espionage, I think 
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Senator Bur.er. There is some great concern that a man not now 
excluded would commit an act of sabotage He could blow up a whole 
plant maybe or blow up the sensitive part of the plant. 

Mr. Fernsiatr. What I am trying to do is draw the distinction 
between espionage and sabotage. I do not know whether it is terribly 
important to do here. I think probably to a great extent the problem 
of copionane is already covered in our existing industrial security pro- 
gram ave objections to the way that program is being admin- 
istered. Those objections are voiced, by the way, in my statement. 

So what we are concerned with here is essentially the problem of 
sabotage. I think jobs, positions can be very well classified in terms 
of how sensitive they are with respect to the possibility of committing 
sabotage. If you are thinking of the type of 1920 Bolshevik sabotage, 
ei throwing a bomb through a window, this act is not going to stop 
that. 

Senator Butier. Of course, throwing a bomb through a window 
of a modern industrial plant 

Mr. Fernsuatt. Is pretty tough. 

Senator Butter. It would not do what the saboteur wanted to do. 
But the saboteur in the plant would know exactly where to put the 
bomb to knock the whole plant out where the one tossed through the 
window would hurt a very small segment but the fellow on the inside 
that knew what was there and worked there every day would know 
exactly where he wanted to put it. 

Mr. Feinsuatr. It seems to me there is a very valid distinction 
between a man who operates the automation center in a missile- 
producing plant and the man who sweeps up the floor in the shipping 
department. There is physical difference between them, there is the 
question of the importance of their jobs, and I think we can very 
well risk 

Mr. Argens. Wouldn’t the Communists like nothing better than to 
have a spy under the guise of a floor sweeper? We know from our 
surveillance of the operation of the Communist conspiracy in this 
country that some of the hardest core Communists and some with 
the most important positions are those who are chauffeurs or those 
who have menial fronts for their undercover operations. 

Mr. Fernsuatt. Mr. Arens, one of the principal problems involved 
in any legislation is making a decision as to degree. There are very 
few questions that are completely black and completely white. When 

ou are dealing in the military field you may feel that an objective 
is desirable to take, but the cost in human life, the cost in logistics, 
is too great to justify taking that objective. Look, during the last 
war we allowed ourselves to be peppered for a year and a half from 
the Channel Islands simply because as a military matter, it was not 
considered justified to take those islands. 

Now, what, in effect, this bill does 

Senator Buruer. If they took them, they could not keep them. 

Mr. Fernsiattr. Well, we could have kept them, I think, if we 
took them. 

What this bill does is make none of those value judgments. Now 
I do not know whether it is possible to make them. I honestly must 
confess to really a horror at the complexity of this problem. I do not 
think anybody has gone into it sufficiently and when I make this 
proposal and this is really the conclusion of my statement, that the 
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resolution as now pending or something like it be passed before we 
adopt a bill in this form, I am perfectly serious. I am not engaging 
in a delaying tactic. As you sit here day after day contemplating 
what these problems are, Senator, I just do not understand how you 
can hold up under them. This is a tremendous responsibility. 

I do not think it has been dealt with adequately in this bill. I think 
the problem of security has to be thought through, the question as 
to what extent we have to use these loyalty proceedings to achieve 
security and to what extent a better system of counterintelligence 
can be employed is one that has to be appraised, evaluated. Likewise 
the question of establishing standards of loyalty is an extremely 
important problem. It is not dealt with at all in this bill. 

It is one of the problems that worries me tremendously. Let me 
give you a good example and what I say, I am saying with due respect 
to you, Senator. In one of the cases that I was involved in, one of 
the charges made against a person whom I think you know, you may 
know him, was that his wife had been one of those who opposed the: 
Ober bill. You and I know two of your law partners also opposed it. 
If that is the kind of standard we are going to adopt for judging a 
person’s loyalty, I say the country is going to the dogs. 

Senator Burier. I say those objections do not hold water in the 
end. 

Mr. Fernsiatr. This man was out of a highly paid executive job 
for a year. Now I say to you that what we need is a better system 
of standards and a better administrative system for evaluating these. 
things. Under the present industrial-security program we do not 
have them. The information that was produced in the case that I 
am talking about was as thorough a private investigation as has 
ever been done. I will bet you, Senator, that the information that 
was produced has never been classified although it was all accepted 
and the decision in the case was based on that information, the 
information that we produced has never been classified in terms of 
being made available to other security boards, in terms of being made 
a standard for judgment of what goes on in Baltimore. 

Now that is a defect in administration and I think it is a serious 
defect and I think this problem of establishing proper standards and 
the problem of establishing evaluation should be considered. I do 
not know whether it can be solved. I have no panacea for this 
problem, believe me. I have not attempted to draft a substitute 
bill. But I would feel much more confidence in saying that we have 
got to pass the bill in this form if we had a bipartisan commission. 

And I am not suggesting there is politics in this, but a bipartisan 
commission whose sole function was to go into this whole problem of 
security and they had the information of our services and the FBI 
at their disposal, the advice of the Chiefs of the various divisions of 
our executive department who are concerned at their disposal, and if 
they came out with a report whether it was a classified report or 
unclassified report, I do not care, but I would like to see an overall 
consideration made of our whole security system both on the in- 
vestigatory side 

Mr. Arens. That is the function of the Internal Security Com- 
mittee under the resolution which was passed by the Senate. 

Mr. Fernsxiarr. I am not insisting that the present resolution—— 
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Senator Butter. Another thing that, while you are talking about- 
if you set standards, you know the old maxim of the law, the courts 
never define fraud so that those who would commit fraud will know 
how to avoid the commission of the act, and if you get into something 
of that kind, you may go into that, although I do think there should 
be a study. 1 hope that this would be somewhat that sort of a thing. 
The subcommittee will carefully consider it. Certainly the full com- 
mittee will carefully consider it. 

Mr. Fernsuatt. I certainly do not think we can come out with 
an algebraic formula for loyalty or disloyalty. 

Senator Butter. I do not, either, and I do not think if you could, 
that it would probably be a good thing to do. 

Mr. Arens. This bill here in its administration would be under 
the suryeillance of the Internal Security Subcommittee because under 
the resolution of the Internal Security Subcommittee, the subcom- 
mittee is under mandate to maintain a continuing study of the 
administration, operation of all internal security. 

Mr. Fernsiattr. Let us go back to where I started. I started by 
saying what you are doing is abdicating legislative responsibility. It 
may be necessary but let us find out whether it is necessary. I am 
not satisfied to pass it in its present form. . 

Senator Burier. I am going to make your statement a part of the 
record and I will read it. 

Mr. Fernsuiatr. I wish you would. There are some interesting 
things in there about individual cases which you as a lawyer will 
appreciate and I think may even be horrified. 

Senator Burter. Thank you for coming over and I will read the 
statement carefully. 

(Mr. Feinblatt’s prepared statement is as follows:) 


STATEMENT OF EUGENE M. FEINBLATT MADE ON BEHALF OF AMERICANS For 
Democratic ACTION 


My name is Eugene M. Feinblatt. Iam an attorney engaged in practice of law 
in Baltimore, Md. My firm is primarily concerned with the problems of general 
corporate clients. Mv interest in industrial security stems primarily from a pro- 
fessional connection with some of the problems that have arisen in this area. | 
am appearing for Americans for Democratic Action on whose behalf, as well as 
mv own, I want to express my appreciation to the members of the subcommittee 
for the opportunity to express these views. 

Americans for Democratic Action is a nonpartisan national organization con- 
cerned with the public affairs of the Nation. As an organization, we bar Com- 
munists and their sympathizers from membership and we share with other loval 
and patriotic organizations an intense desire to keep our country strong and secure. 
At the same time, the organization is dedicated to the preservation of individual 
freedoms. We are all aware of the often perplexing problem of establishing the 
delicate balance between security and liberty and it is in this spirit that I am ap- 
pearing before you. 

The specific views which I express, as will be seen, are in a large measure per- 
sonal in nature, but the principles involved are those to which ADA, as an organi- 
zation subscribes. 

To the extent that S. 681 is designed to protect the security of the Nation by 
denying to persons who are intent upon sabotage, employment in positions from 
which such damage can be worked, there can be no quarrel with the objectives of 
the bill. It should be almost axiomatic that it is desirable to exclude from such 
positions persons who are not loyal to the United States. However, to the extent 
that S. 681 encompasses more than this desirable objective, and to the extent that 
it fails to specify procedures for the protection of the individual, it is subject to 
serious criticism. 
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The crux of the bill is that ‘whenever the President finds * * * that the secur- 
ity of the United States is endangered by reason of actual or threatened war, 
subversive activity, or disturbance or threatened disturbance of international 
relations,’’ he may issue rules and regulations “to bar from access to any defense 
facility * * * individuals as to: whom there is reasonable ground to believe they 
may engage in sabotage, espionage, or other subversive acts.” 

In view of the broad range of circumstances under which an emergency can be 
declared and of the almost all-encompassing definition of defense facilities, the 
bill can appropriately be said to authorize security tests for almost all industry. 

In my own mind, I have grave doubts as to whether such a national loyalty 
program is the most effective method of combating the danger of sabotage— 
particularly when the effectiveness of such a program is weighed against the 
counterbalancing factors of individual hardship, cost to the Nation, effect on 
morale and other intangible depressants of freedom of spirit which even the 
best run security program is bound to entail. It certainly can be argued that a 
more effective and vigorous counterintelligence program would pay off in larger 
dividends. However, I must frankly confess to being no expert in the field of 
counterintelligence. Therefore, I shall refer no further to this phase of the 
problem beyond pointing out that the decision to establish the extensive security 
program contemplated by the bill should be made only after the most careful 
investigation and appraisal of the present industry security program and of the 
other resources we have at our disposal for combating sabotage. Rather, I shall 
confine the balance of my remarks primarily to an examination of the methods 
by which the proposed program is to be effectuated and to an analysis of what I 
consider to be the more serious defects of the bill as now drawn. 

First, the bill creates no administrative machinery whatsoever. No specific 
agencies are charged with the responsibility of investigation, evaluation or ad- 
judication. Before adopting the procedures which the bill contemplates, it would 
seem reasonable for the Congress to determine how investigations are to be made— 
whether by Government or by private agency, and whether on a professional or 
an amateurish basis; how disclosures and evidence are to be evaluated, and how 
the proc _dural rights of individuals are to be protected. 

Second, the bill extends the loyalty program to all defense industry without 
further classification. No attempt is made to confine its applicability to those 
areas of industry in which a determination is made that its provisions are actually 
needed, or to limit its application to positions where the envisioned dangers are 
real. With the exception of the summary procedures, no distinction is made in 
applicability or procedure between sensitive and nonsensitive positions. As now 
drawn, the bill would permit the ordinary employee in the most menial of jobs 
to be subjected to the same drastic procedures as the employee with access to 
highly classiffied information or essential processes. 

Third, in its practical application, the bill furnishes neither standards nor cri- 
teria as to the kind of proof or the amount of proof necessary to establish guilt. 
The closest the bill comes to specifying standards of guilt are the words “indi- 
viduals as to whom there is reasonable ground to believe they may engage in 
sabotage, espionage, or other subversive acts.’”’ These words are so vague and 
so indefinite as to constitute virtually no standard at all for the establishment of 
a reasonable judgment. “Subversive act’? is undefined. In the absence of 
specific criteria, ‘‘reasonable grounds to believe’ is completely amorphous. 
Without more definite guides as to what activities are circumscribed, the act must 
inevitably be administered in a nonuniform manner and in accordance with the 
personal predilections of the investigating, evaluating, or adjudicating authority 
having jurisdiction in each individual case. When penalties are imposed on the 
basis of a standard of conduct which is so flexible as to mean one thing to one 
authority and another to someone else, we have achieved a state of government 
by men and not by laws. 

’ Fourth, insofar as the individual is concerned, the bill does little if anything to 
insure that the procedures under which the contemplated loyalty program is 
administered will be any more fair than the procedures under existing programs. 
The nub of the difficulty is that an accused employee is judged primarily on the 
basis of his file. If past experience is indicative, the investigating agency will 
disclaim responsibility for evaluating its report and the adjudicating agency will 
be furnished neither the information nor the standards to make an evaluation. 
And the employee himself—ignorant of the identity of the witnesses against him, 
is deprived of the opportunity of cross-examination; and uninformed as to the 
specific facts upon which the charges against him are based, is deprived of the 
opportunity to effectively controvert them. He is, in effect, compelled to make the 
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most difficult of all defenses—a purely negative one. At best, once charges are 
presented, no matter how baseless, the employee faces an often intolerable emo- 
tional ordeal and financial sacrifice. 

Undoubtedly this committee, on previous occasions, has heard other testimony 
concerning: 

The need for fixing responsibility for administering the act; the desirability of 
classifying industries and jobs within industries with respect to the applicability 
of the act and its various procedures; the need for establishing adequate and fair 
standards by which the loyalty of individuals can be judged; and the need for 
affording to affected employees more realistic and fair procedural protections. 

I have deliberately avoided amplifying my views on these problems, since I 
realize that when presented in the abstract they can quite understandably be 
regarded as problems 8f mere conjecture or theory. To give substance and 
meaning to these problems one must observe how they occur and affect actual 
cases. 

Accordingly, I am sure the committee will find it useful to consider in brief 
form some of the facts in a real life case. You will appreciate, of course, why I 
cannot be more specific as to the individuals involved. 

Fortunately, the case to which I refer had a happy ending albeit after a year 
of uncertainty and unemployment. Not all employees, however, are endowed 
with the moral fortitude, resources, resourcefulness and friends to carry similar 
cases to similar successful conclusions. 

Mr. X was anengineer. He resigned his job as a corporate executive to accept 
a position as assistant to the president of an important concern, where it was 
discovered that his former employer had inadvertently failed to obtain security 
clearance for him. Application for clearance was made immediately, but Mr. X 
was advised that he could not assume his new duties until clearance was obtained. 
After several months of waiting without word, the company reluctantly and 
apologetically filled Mr. X’s position with someone else who already had clearance. 
The only information that could be obtained was that Mr. X was still being 
investigated and that the number of cases under investigation was causing the 
delay. More than 6 months went by, during which Mr. X was out of a job, 
before he received word that his clearance was denied. 

Let us pause at this point for a moment to again consider 8S. 681. While 
employees are protected against “deprivation” of access prior to the filing of 
charges, no such protection is given to applicants for jobs. To this extent, the 
act will decrease the mobility of employment and may foist economic hardship 
upon newcomers to the labor market who may be least able to endure it. Further- 
more, if it is not feasible for the investigatory agencies of the Government to 
expeditiously handle investigations under the present limited security program, 
it is difficult to foresee how the wholesale investigations contemplated by S. 681 
could be handled at all. The administrative burden of investigation alone would 
seem to require a classification of jobs into sensitive and nonsensitive categories. 
The only practical alternatives to such a classification are inadequate investiga- 
tions or employment in every instance subject to subsequent investigation, 
Neither alternative is desirable. 

Mr. X’s denial of clearance was accompanied by several charges of the most 
general nature. 

One of these charges alleged in part that Mr. X’s wife had been secretary of 
the Maryland Civil Liberties Committee, ‘‘an organization that has actively 
participated in various Communist inspired agitation and propaganda campaigns, 
including the fight against the Maryland Ober Law.” 

You will recall that one of the problems raised earlier was the need for uniform 
and realistic standards in loyalty cases. Mr. X was considered disloyal because 
his wife opposed passage of a State antisubversive law. If public approval or 
disapproval of the passage of legislation can be considered a standard of loyalty 
under the proposed bill, there are very few of us who would be above suspicion. 
As a matter of fact, two of the law partners of the chairman of this very subcom- 
mittee, both of whom enjoy and deserve the highest reputation for integrity, were 
also opposed to passage of the Ober law. If the standard of loyalty established 
for Mr. X were to be uniformly applied, they, too, and perhaps even the chairman 
of this subcommittee, on the basis of guilt by association, would be denied clear- 
ance. Because it establishes no definite standards, the bill, as drawn, would 
permit the application of standards and the evaluation of evidence in precisely 
the same outrageous unrealistic manner that I have described. 

The charges also alleged that the Maryland Civil Liberties Committee had 
engaged in various other Communist inspired agitation and propaganda cam- 
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paigns and that 15 of its known members had been identified as members of the 
Communist Party. 

The fact that the Maryland Civil Liberties Committee was the Maryland 
branch of the American Civil Liberties Union and had been on many occasions 
commended by the Baltimore Sunpapers and the Governor of the State for its 
work in the community was apparently not discovered by the investigators. 
Eventually, the parentage of the organization was painfully established. Never- 
theless, Mr. X was left with the charge against him that the Maryland Civil 
Liberties Committee had engaged in Communist activities and was populated 
by Communists, and these charges were taken most seriously by the Industrial 
Security Board. Since Mr. X knew of no Communists in the organization and 
knew of no Communist activities, he was unable to adequately defend himself 
without additional information. Inquiry was made of ‘the Industrial Security 
Board as to the activities of the committee to which the charges referred and as 
to the identity of the alleged Communists in the organization. Both requests 
for information were denied—either because the Board did not know the facts 
or because they did not consider disclosure consistent with security. As a 
consequence, Mr. X was forced to laboriously analyze every action taken, every 
letter written, and every meeting held by the Maryland Civil Liberties Committee 
over a 15-year period and to identify each member of the board of directors of 
the committee over the same period. Most employees, not having the resources 
or resourcefulness of Mr. X, would, under similar circumstances, be completely 
frustrated in their attempts to defend themselves because of their inability to 
obtain sufficient factual information pertaining to the charges against them. 

Eventually, it became obvious that the investigators assigned to Mr. X’s case 
had completely confused the various organizations engaged or pretending to be 
engaged in the field of civil liberties and that the screening board possessed neither 
the knowledge nor the tools to adequately evaluate the derogatory information 
in the file of the accused. Only by himself causing an investigation to be made 
of the history and activities of every organization, large, small, permanent, or 
temporary which had anything to do with civil liberties in Baltimore was Mr. X 
able to unravel the confusion which apparently characterized the handling of his 
case. The chaosin Mr. X’s case is not uncharacteristic of security cases. It was 
caused, in large measure, by administrative failures—amateurish investigation, 
improper and uninformed evaluation and lack of adequate standards of judgment. 
Had such a bungle occurred in the office of a district attorney, it would have caused 
a public scandal and undoubtedly cost a job. Yet in a security or loyalty case, 
where the penalty is equally as harsh as that imposed in a criminal case, such 
situations are apparently accepted as inevitable. 

Unfortunately, the problems which I have raised are not subject to easy solution 
and there is no ready panacea. They are, in fact, inherent in the present loyalty 
program. 

The solution of the issue of how best to maintain internal security and still 
preserve traditional individual freedoms demands a painstaking and imaginative 
study and reevaluation of the whole field of security. Not only should the defects 
in the handling of the present program be examined, but inquiry should be made 
as to whether the internal-security problem cannot best be handled in someway 
other than the present security test approach. It is, of course, entirely possible 
that it will be found that in some areas of employment the present program and 
procedures cannot be substantially improved, while in other insensitive areas the 
program can be largely dispensed with, and in still other areas more objective 
standards of loyalty can be established, administrative control of screening and 
evaluation can be imposed, and hearing procedures can be so liberalized as to 
afford an accused the opportunity of ascertaining the facts upon which the charges 
against him are based. 

CONCLUSION 


ADA strongly opposes S. 681 because it would apply un-American procedures 
to the workers of our Nation. In so doing, we join with the many responsible 
labor and civic organizations of our Nation who have appeared before this sub- 
committee in opposition to this bill. 

The dangers inherent in 8. 681 threatens fundamental liberties. The demands 
of American freedom and security require that the Congress protect the people 
against sabotage, but there is no evidence that such protection will be afforded 
by giving unlimited authority for the investigation and screening of all Americans 
employed in private industry. 

There is now pending before another committee of the Senate the Humphrey- 
Stennis resolution (S. J. Res. 21) which would establish a bipartisan Commission 
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to undertake the essential task of studying this complex field.. We strongly urge 
‘that the subcommittee considering 8. 681 support the Humphrey-Stennis resolu- 
tion and withhold any further action on S. 681 until the Commission appointed 
under that resolution can report to the Congress on the basic problems of freedom 
and security confronting the Nation. 


Senator Burier. All right, Mr. Hoffmann. 


STATEMENT OF FRANK HOFFMANN, UNITED STEELWORKERS OF 
AMERICA; ACCOMPANIED BY: ELLIOT BREDHOFF, ASSO- 
CIATE GENERAL COUNSEL, AND STEVE LEVITSKY, REPRE- 
SENTATIVE 


Mr. Horrman. If it is permissible, I have my assistant counsel and 
research associate and I would like to ask you to swear them in. 

Senator Butter. Do you, in the presence of Almighty God, sol- 
emly promise and declare the evidence you are about to give this task 
force in the matter pending before it will be the truth, the whole 
truth and nothing but the truth? 

Mr. Brepuorr. I do. 

Mr. Levitsky. I do. 

Mr. Horrman. Their names are Assistant Counsel Bredhoff and 
research associate Steve Levitsky of the United Steelworkers of 
America. My name is Frank N. Hoffmann. I am the legislative 
director of the United Steelworkers of America. 

President David McDonald, who is president of the United Steel- 
workers with a membership of 1,200,000, would have liked to have 
been here himself but, because of the pressing negotiations in the steel 
industry, he was urable to be here today and I am therefore appearing 
in his behalf and on behalf ‘of the membership of the Steelworkers. 

On behalf of the United Steelworkers of America I should like to 
thank the members of this subcommittee for this opportunity of 
expressing our views in connection with S. 681. 

Now I am not a practicing lawyer and therefore do not intend to 
engage in a discussion of this matter from a legal technician’s point of 
view. 

For the purpose of a short background, I was employed in a plant of 
the Curtis-Wright Corp. located in Pittsburgh, Pa. before joining the 
international union in 1940. After that I served with the United 
States Navy from 1943 to 1945 and then came back with the inter- 
national union, so [ am speaking of this as a member of the interna- 
tional union and as a worker in a defense plant. 

Instead I should like to present to you some principles to which our 
union and its members are devoted—not only as union members, but 
also as citizens of this country with a deep faith in the principles of 
our Nation and a firm determination to assist in their protection 
against internal and external assault. 

If there is any place in here where you gentlemen want to interrupt 
and stop, it is perfectly all right with me, whatever you desire. 

The problems of subversion and security and the means proposed 
for handling both are of vital importance to this union and its members. 

In the first place, as you know, the members of this union work in a 
number of different industries which are of vital importance to the 
defense of this Nation. Not only do we have members in the basic 
steel industry itself, but many others work in a number of other vital 
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fields such as iron-ore mining, aluminum, nonferrous metals, railroads 
operated by the steel industry, steamships carrying iron ore, quarries, 
and a large number of metal-fabricating plants. Obviously any pro- 
gram dealing with the security of this Nation is important to a great 
many of our members. 

In the second place, as union members and as citizens of this coun- 
try, we are fully aware of the fact that free unions such as we know 
them could not exist in a totalitarian state. It is a matter of histor- 
ical record that one of the free social institutions which a totalitarian 
government first seeks to take over, control, or destroy is the free 
trade union movement. We, as the steelworkers’ union, are aware 
of the fact that we would therefore be among the first to be put out 
of business. It is only through the rights and responsibilities pro- 
vided by the Constitution of the United States and our free society 
that we can exist. 

Our opposition to S. 681, consequently, is not based upon any 
sympathy with any subversive organization. 

I may say at that point that we of the steelworkers are not par- 
ticularly happy that we are opposed to this bill along with some other 
groups who are opposed, and for that reason we are opposed on a 
different basis altogether, so that we may identify that for the record. 

On the contrary, early in the history of our existence, we recog- 
nized the threat of tota itarian philosophy, not only to our Nation 
as a whole, but to our union in particular. For a long time, members 
and supporters of the Communist Party and any ascist or other 
totalitarian organization have been barred from holding office in the 
United Steelworkers of America. At our September 1954 inter- 
national convention, over 2,790 delegates, freely elected to that con- 
vention, unanimously adopted an amendment to our own constitution 
extending our opposition in this direction and barred them even from 
membership in the union. Section 4 of article III, dealing with 
eligibility for membership in this union, reads as follows: 

No person shall be eligible for membership, or for nomination or election or 
appointment to, or to hold any office, or position, or to serve on any committee 
in the international union or a local union or to serve as a delegate therefrom who 
is a member, consistent supporter, or who actively participates in the activities 
of the Communist Party, ha Klux Kian, or of any Fascist. totalitarian, or other 
subversive organization which opposes the democratic principles to which the 
United States and Canada and our union are dedicated. 

This eligibility requirement shall be in addition to any other eligibility require- 
ment imposed by any other article or section of this constitution. 

Thus, we are definitely concerned with assuring the internal secur- 
ity of our Nation, and in cooperating to this end in every way feasible. 
We are, however, also deeply concerned with proposals, which, under 
the guise of promoting the internal security, actuall constitute 
threats to the principles to which this Nation is dedi cated. We 
recognize the threat of aggression from the outside. On the other 
hand, we are also concerned with not having ourselves pull down the 
foundations of this house of democracy. The military threat and the 
possibility of sabotage are very real. But it would be a poor kind of 
security program which itself would be moving in the direction of 
totalitarian principles. In either case we shall have lost the struggle 
for freedom. 

Mr. Arens. Mr. Hoffmann, I wonder if that would not be a good 
point for this question that I have in mind to be posed here before 
you get on to the next thought. 
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You point out here in your statement that in your labor organi- 
zation— 


no one is permitted to be a member who is a member, assistant supporter, or who 
actively participates in the Communist Party, the Ku Klux Klan, or any fascist 
totalitarian or other subversive organization which opposes the democratic 
principles to which the United States, Canada and the Union are dedicated. 

Mr. Horrmann. That is correct. 

Mr. Argens. Someone has to make a determination in particular 
cases as to whether any individual falls within this category, is not 
that correct? 


Mr. Horrmann. That is correct. 

Mr. Arens. Do you have a committee within your union that 
makes that determination? 

Mr. Horrmann. I may say at this point that I have given you a 
separate sheet there which is entitled, ‘““The Trials of Members and 
Local Union Officers,’ which is a part of the record, I would like to 
make it part of the record. 

Senator Burier. It will be made a part of the record. 

(The article XIII, referred to, follows:) 


(Constitution of United Steelworkers of America} 
ArTICcLE XIII 


TRIALS OF MEMBERS AND LocaL UNION OFFICERS 


SEcTIoN 1. Any charges against a member or a local union officer must be first 
submitted in writing to the local union of which the individual charged is a member 
or an Officer. 

Sec. 2. Upon the submission of the charges, the recording secretary of the local 


union shall send a copy thereof to the accused member at his last known address, 
together with written notice of the time and place, to the accused member and the 
member preferring the charges, and said member shall appear before the trial 
committee on said charges; the hearing shall take place no sooner than 1 week and 
no later than 3 weeks after the mailing of said notice. 

Sec. 3. A trial committee shall be designated in a manner to be specified by the 
local union constitution or bylaws. Neither the accuser nor the accused shall be 
eligible for membership on the trial committee. 

Sec. 4. The trial committee shall report its findings to a meeting of the local 
union. The membership shall be given adequate notice of the fact that the find- 
ings will be presented at the particular meeting. The local union shall take such 
action on the report of the trial committee as it may deem proper and in the 
event the accused is found guilty of the charges preferred against him, shall impose 
such penalties as in its judgment it may deem fitting and proper. 

Sec. 5. In the event that the accused fails to appear at the hearing at the 
time and place provided in the notice served upon him and presents no reasonable 
excuse for absence, the hearing shall proceed with the same force and effect as if 
he were present. 

Sec. 6. The accused or the accuser may appeal to the international executive 
board and thereafter to the next regular international convention provided that he 
files notice of appeal with the international secretary-treasurer within 30 days 
after notice of the decision of the local union or the international executive board 
from which the appeal is taken. The decisions of the local union and of the 
international executive board shall be given full force and effect unless a stay 
thereof is obtained from the international executive board. The executive board, 
in its discretion, may in reversing a decision order a local union to compensate an 
individual member for any loss incurred as a result of said decision. 


Mr. HorrMann. This gives you a specific standard by which our 
people come before their own people in an effort to answer this ques- 
tion which you give. 

Mr. ArENs. Somebody makes a determination as to whether an 
individual is or is not in the bad class, isn’t that correct? 
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Mr. HorrMann. Yes; that is true. 

Mr. Arens. Is that made on the basis of some kind of a security 
report or on the basis of investigation, or what is the basis upon 
which this committee makes a determination that Mr. X is a follower 
or a consistent supporter of the Communist Party and therefore should 
not be a member of your union? 

Mr. HorrMann. It may stem—speaking now as a fellow who was 
in a plant, if a man comes into a plant—I am not talking about a 
fellow who comes into a plant and has a bomb in his pocket, but any 
stranger who comes into a plant is under the very close scrutiny of the 
membership and the particular group where he works. He is not 
allowed to go any place he wants in that plant. The security of the 
plant, itself, confines him to his particular operation or that section 
of the plant in which he operates. Any stranger that walks around 
any steel plant, the members themselves look at each other and say, 
‘“‘What is this character doing here? Whoishe?”’ They, themselves, 
and I believe that that is the democratic principle to which I certainly 
subscribe and I certainly have not lost hope in America that the 
greatest security in this Nation is its people, the people themselves 
will protect you in the plants. And I do not think that you have to 
worry too much about these subversives shooting off any bombs in the 
plant because our members themselves are very, very conversant—— 

Mr. Arens. Then your committee makes its finding on the basis of 
the report to the committee of fellow workers; is that correct? 

Mr. HorrMan. Yes, that is correct. 

Mr. Argens. And your committee, of course, makes its determina- 
tion but obviously does not have access to FBI files? 

Mr. Horrman. No, sir; we do not. 

Mr. Arens. If the FBI reports state what the FBI agents say and 
what other individuals say, it is substantially the same process of 
procedure that you have in your union; is it not? 

Mr. Brepuorr. If I may answer that question, Mr. Arens, it is not 
quite the same process and I think it points up an essential difference. 
It is not simply on a basis of a report of statements made by other 
members incognito to a committee. It is the actual members being 
present at a meeting of the committee, at a trial committee hearing 
where the accused has a chance to confront these people who have 
derogatory information against him, to cross-examine these people as 
to what they are saying, and it is only after a fair trial that a trial 
committee has the authority to make a recommendation for expul- 
sion under the provisions of the Constitution. 

Mr. Arens. How do you assert that a man is a Communist? 

Mr. Brepuorr. There are some individuals who are known to be 
Communists by virtue of their past activities. They may have run 
as members of the Communist Party. Those people are obvious 
cases. There are other people who consistently over a period of time 
have followed certain policies, have hued identically to the policies 
followed by the Soviet Union. There are no people who know that 
better, I believe, than the people in the trade-union movement. You 
have evidence by many witnesses here to show that the democratic 
trade unions of America have taken action against these leftwingers 
and have thrown them out. 

Mr. Arens. What if he is a sleeper? You know what a sleeper is? 
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Mr. Brepuorr. Of course it is always possible to have a sleeper, 
but I think that the people in the plants who associate with the go- 
called potential sleepers have a better way of determining whether 
they are sleeper saboteurs or sleeper supporters of the Communist 
movement than people outside. 

Mr. Horrmann. Can I give you a concrete example of what we 
are worried about? 

It just happened in the Senate the other day. There was a member 
of the international union, he was a staff man, who was accused, and 
I do not mean this as any matter of criticism about the committee 
or the members of the committee, who was accused during a hearing 
of being a Communist. Now this man was not present at the hearing. 
His name was mentioned and by one of the members of the committee 
he was accused of being a Communist. This was in 1952, I believe. 
This accusation took place in 1952. Only this week, I think it was 
Wednesday of this week, was this man able to come before the com- 
mittee and clear himself of allegedly being a Communist. We knew 
in the international union that this man was not a Communist. He 
was not taken off of our payrolls because we knew because of the 
circumstances surrounding this case that he was not a Communists 

Yet that stigma attached itself to that man for a period of 2 years, 
not only to himself but to his family. We are fearful that this type 
of a bill, Senator Butler, that you have in mind, would promote that 
sort of thing continuing on in the communities where these people 
live, and we do not think that adequate protection is given to the 
individuals in the steel industry and we say that the steel industry 
necessarily is a vital defense industry. We realize that. But then 
we come up against the problem of some information. The way this 
case developed, he certainly had some reason for signing apetition 
but the petition he signed was not the petition that was presented to 
the authorities here in Washington. It, obviously, was a carbon 
copy. I can visualize that having happened many times in the 
United States. In fact, sometimes I wake up and wonder whether I 
did not sometime sign one of those petitions. 

Mr. Arens. This man did not have a hearing? 

Mr. Horrmann. Not until this week. 

Mr. Arens. This bill contemplates a hearing. 

M1. Horrman. He does not here even with this bill talk to his 
accusers where he did talk to his accusers as far as the Senate was 
concerned, but that was 2 years later. Now in the meantime what 
happens to his family in the community? If you have ever lived ina 
small steel community, you know how vicious this can be or even in a 
large one, Senator Butler, as in Baltimore where we have Sparrows 
Point. You know what can happen to people who live in a steel 
community who are allegedly supposed to be subversive and that is 
why we are vitally concerned about it. That protection, we feel, 
should be given our 1,200,000 members. And, as far as this bill is 
concerned, I am concerned to a great degree over what the cost would 
be. I know we do not know all the Communists. I know that the 
Federal Government does not know all the Communists. They are 
not identified. And, as you say, they do not carry cards any more. 
Well, obviously, if we suspicion people by guilt of association, which 
of necessity may follow in this bill and you give them the right, then 
you have to process some 1,200,000 people in the steel industry alone 
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that are members. There are a few unfortunately, that we do not 
have as members but we are working on them now and if we are able 
to get them in, we will have more members. But that is 1,200,000, 
Senator, and the cost of trying to process something like that is abso- 
lutely prohibitive. 

May I continue? 

Senator But ter. Yes, indeed. 

Mr. Horrman. In this connection I should like to refer to two 
portions of a resolution unanimously adopted by the same convention. 

2. We urge the President of the United States to set up a broad and representa- 
tive commission to report and recommend measures which would fully protect the 
national security and guarantee the democratic rights of individuals. 

3. We call upon Congress to review and revise existing security laws, especially 
recently enacted amendments to the Subversive Activities Control Act, so that 
the security of the Nation shall be safeguarded against acts of espionage without 
subjecting individuals to prosecution merely on the basis of speech and advocacy 
of unpopular ideas. 

We have found from our own experiences that even under the 
calmest set of circumstances there are individuals who have a tendency 
to regard those who disagree with them as subversive per se. 

It is regrettable, but true, that personal clashes between individuals 
on issues may constitute the inspiration for an allegation of subversion. 

Although in most cases the freedom of disagreement between a 
representative of the union and a member of management is recog- 
nized wholeheartedly as a part of the collective-bargaining process, 
unfortunately, on occasions such recognition does not exist. From 
time to time, the collective-bargaining process is a rather tough one 
and bitterness may well be created. If such an atmosphere exists in 
calmer periods, one could well imagine the spread of such, should the 
President declare that a national emergency exists under the proposals 
in S. 681. An incentive could well be granted or a hysteria created 
among a small articulate group to intensify the activities to which I 
have already referred. 

May I just interpose there that we are now in the process of going 
into collective-bargaining agreements with the basic steel industry 
and the fabricating industry on the matters of wages. Could not 
this act if you say, Mr. Arens, that this act is a permanent piece of 
legislation, and Senator Butler followed by saying that this act would 
therefore be closely followed if it were enacted into law by a statement 
by the President, a proclamation making this law the law of the land— 
if an emergency does exist, then could not it be conceivable that 
President David J. McDonald may be brought before a subversive 
control board if we called a strike in a major steel industry coming the 
30th of June of this year, because, if you have an emergency, certainly 
the basic issue that we are proposing here is that these plants be 
protected? 

Now if we are shutting down in an emergency 

Mr. Arens. He could be brought before a grand jury, he could be 
indicted, he could be a number of things if people are going to abuse 
their authority. 

Mr. HorrmMann. What we want is for you to put some stopgaps in 
there, that is what we are proposing. That is w what we are fearful of. 

Mr. Arens. What stopgap would you suggest? You could not put 
in there that the innocent shall not be brought before the board? 
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Mr. Horrmann. No, no. I say this: This is a difficult problem. 
I look with a great deal of interest at the extensive hearings in the 
House last year. It seems to me that there was a great deal of testi- 
mony introduced, there was a great deal of controversy on this bill 
on legitimate grounds. I am not talking about anybody protecting 
the Communists because certainly we are not interested in that. But 
it seems to me that this is of a serious enough nature that a commission 
should certainly look into every aspect of this and protection should 
be made, which would afford labor 

Mr. ArEeNs. You mean a commission should administer the bill? 

Mr. Horrmann. No, a commission to study the problem for 
recommendations. 

Mr. AreEns. Isn’t that precisely what this task force is doing right 
now with you making your presentation here? 

Mr. Horrmann. I do not know, it seems to me that you do not 
have any provisions here for a commission. You are rather going 
to put this into the law because of the request of the Defense Depart- 
ment, and the President of the United States is going to issue a 
proclamation on this thing. 

Mr. Arens. You are speaking of a commission to make a study as 
to whether or not this should be a law or a commission to administer 
the law after it becomes law? 

Mr. Horrmann. No; I am talking about a commission to set up 
the safeguards necessary before putting this into law. That is what 
I am talking about. 

Mr. Arens. Isn’t that precisely the task of the Congress, if it is 
going to write a law, to put in safeguards? 

Mr. Horrmann. If it was the task of the Congress, then of course 
I say that the recommendations coming out of the House last year 
said that we should set up a separate bipartisan commission in order 
to look into this thing fully before putting it into law. It is my 
understanding that that is what happened. Am I correct or incorrect 
on that? 

Mr. Brepuorr. That is correct, House Report No. 2280, 83d 
Congress, 2d session says on page 3 of that report that the committee— 
does not possess sufficient information for the purpose of amending the pro- 
posed measures and recommending to the House for passage legislation which 
would be both adequate for the protection of the interests of the United States 
in difficult and trying times and fully in accord with American traditions and 
American jurisprudence. Thus, instead of recommending to the House for 
action measures hastily drawn and obviously inadequate, the committee has come 
to the conclusion that a thorough study by an impartial public commission ap- 
pointed by the President of the United States should be made so as to give the 
Congress the benefit of the impertial study and expert recommendations. 

Mr. Arens. Are you conversant with the resolution of the Internal 
Security Subcommittee on December 21, 1950, which says “the Internal 
Security Subcommittee is authorized and directed to make a continu- 
ing and complete study of these laws and of their administration?” 

Mr. Horrmann. Before they are enacted or after? 

Mr. Arens. Both. 

Mr. Horrmann. And that is a commission? 

Mr. Arens. That is a subcommittee of the Senators or the staff 
which has been in operation since 1950. 

Mr. HorrmMann. Our recommendations are, as I said before, that a 
commission be set up to fully hear this particular material because 
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there are a lot of things I think that even the average citizen is dis- 
turbed about. We do not know exactly where you want to go with 
this. It may be perfectly all right, as far as you are concerned, what 
you have as a concept of thislaw. But I think there are certain safe- 
guards which must be written into it as I said before. I can visualize 
in the United States in the steel industry alone a very serious charge 
that could be made against some of the people working in and about 
the steel industry. 

Mr. Arens. Do you have any of these safeguards to suggest, either 
you or your associates in memorandum form? 

Mr. Horrmann. No, but we could make them available to you at a 
subsequent time. 

Mr. Arens. I respectfully suggest, Mr. Chairman, that the com- 
mittee would be happy, I am sure, to receive that. 

Senator Butter. We would certainly like to have it. 

Mr. Horrmann. I know that time is of the essence, so I will con- 
tinue. 

As a result, a stigma could be stamped upon persons who are inno- 
cent. While S. 681 has been supported as a preventive rather than 
punitive, this is not accurate. Even though persons were ultimately 
to be reinstated after exhausting the processes under the law, they will, 
thereafter be branded as persons in the community to whom there 


was “reasonable ground to believe they may engage in sabotage of the 


industrial economy and productive capabilities of the United States 
espionage, or other subversive acts in order to weaken the power and 
ability of the United States.”’ 


This will be particularly true where there is any community dis- 


agreement involving such an individual thereafter. That in the aver- 
age American community, particularly in the communities in which 
our members live, is a real punishment without end 

We should, therefore, recommend that, instead of approving S. 681, 
this subcommittee recommend the establishment of a nonpartisan 
commission such as recommended in our convention resolution and as 
typified by Senate Joint Resolution 21. I believe that such a body, 
removed from the realm of political harassment and given a calmer 
atmosphere and an adequate opportunity for a dispassionate study 
of this entire problem, cannot only eliminate dangers of confusion 
in our antisubversive activities program, with a due regard to the 
protection of our civil rights and responsibilities, but also provide a 
consistent, continuing policy of carrying out these objectives. 

I wish to thank this subcommittee for affording me an opportunity 
to present the views of the United Steelworkers of America with 
respect to this most important subject which affects the welfare of 
all the American people. 

Senator ButLer. Thank you ever so much, Mr. Hoffmann. That 
is a very good statement and we will give it due consideration. 

Mr. Horrmann. Thenk you, Senator. It is a plessure to do 
business with you. 

Senator Butter. Nice to have you. 

We will recess now until May 24 at 10:30. 

(At 12:30 p. m., the committee recessed to resume at 10:30 a. m., 
May 24, 1955.) 
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THURSDAY, JUNE 2, 1955 


Unirep States SENATE, 
SUBCOMMITTEE To INVESTIGATE THE 
ADMINISTRATION OF THE INTERNAL Security Act 
AND OTHER INTERNAL Security Laws, 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:40 a. m., in room 
324, Senate Office Building, Senator John M. Butler, presiding. 

Present: Senator Butler. 

Also present: Wilber Brucker, General Counsel; Department of 
Defense; Richard Arens, associate counsel; Alva C. Carpenter, 
associate counsel; and Edward Duffy, professional staff member. 

Senator Butter. The committee will come to order. 

Mr. Arens. The first witness, Mr. Chairman, will be Mr. Harold 
Koffsky, of the Department of Justice. 

Senator Butter. Mr. Koffsky, have you been sworn? 

Mr. Korrsxy. No; I have not. 

Senator Butter. Will you hold up your right hand, please? 

In the presence of Almighty God, do you solemnly promise and 
declare the evidence you give this task force of the Internal Security 
Subcommittee of the Judiciary Committee of the Senate, will be the 
truth, the whole truth, and nothing but the truth? 

Mr. Korrskxy. I do. 

Senator Butter. We have a uniform practice before this subcom- 
mittee that all witnesses be sworn, Mr. Koffsky, so there is nothing 
unusual about asking you to testify under oath. 


TESTIMONY OF HAROLD D. KOFFSKY, CHIEF, APPEALS AND 
RESEARCH, INTERNAL SECURITY DIVISION, DEPARTMENT OF 
JUSTICE 


Mr. Arens. Mr. Koffsky, will you kindly identify yourself by occu- 
pation and a word of your background? 

Mr. Korrsxy. | am Chief of Appeals and Research of the Internal 
Security Division, Department of Justice, and I have been so em- 
ployed since last July 9, on the formation of the Internal Security 
Division. 

Mr. Arens. And, Mr. Koffsky, give us, if you would, please, sir, 
just a word of your personal background prior to the time that you 
assumed your present post or station. 

Mr. Korrsky. Yes. 

I have been with the Department of Justice, in the Internal Secu- 
rity Section, prior to the formation of the Division, for 6 years prior 
to last July 9. I was Assistant Chief of the Internal Security Section. 
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Mr. Arens. And you are, of course, a member of the bar? 


Mr. Korrsxy. A member of the District of Columbia bar, and 
have been so since 1940. 


Mr. Arens. Mr. Koffsky, did the Department of Justice prepare a 
memorandum brief on the issue of due process in relation to the 
Defense Facilities Protection Act? 

Mr. Korrsxy. Yes. 


Mr. Arens. Which was introduced in the Senate by the senior 
Senator from Maryland? 


Mr. Korrsxy. Yes. 


Mr. Arens. And do you have a copy of that with you? 
Mr. Korrsky. I do. 


Mr. Arens. Mr. Chairman, I respectfully suggest that the memo- 
randum brief be inserted at this point in the record, and that Mr. 
Kofisky be permitted to orally summarize the findings and conclu- 
sions of the Department of Justice on this issue. 

Senator Burier. Is this the memorandum brief referred to? 

Mr. Korrskxy. That is the one, Mr. Chairman. 

Senator Burier. It will be made a part of the record. 

(Memorandum brief is as follows:) 


DEFENSE FaciLitigs Protection Act—DvsE PROCESS 


Due process has no single judicial definition, but is a concept which can be 
determined only on the facts or circumstances of a particular case.!. Perhaps the 
heart of procedural due process is that the proceedings employed shall be ‘‘fair,’’ 
all things considered. In Betts v. Brady ((1942), 316 U. y 455), the court said 
at page 462: 

“Due process of law * * * formulates a concept less rigid and more fluid 
than those envisaged in other specific and particular provisions of the Bill of 
Rights. Its application is less a matter of rule. Asserted denial is to be tested 
by an appraisal of the totality of the facts in a given case. That which may, in 
one setting, constitute a denial of fundamental fairness, shocking to the universal 
sense of justice, may, in other circumstances, and in the light of other considera- 
tions, fall short of such denial.”’ 

Upon analysis, the idea of ‘‘fairness’’ has reference to the balance berween 
individual interests and those of the State which appears just in our particular 
society. Where the national interest is very important, as in the exercise of a 
war power, the courts will go very far in permitting limitations on the usual 
procedural protections. In normal peacetime, excluding citizens from their 
homes and livelihoods, as potentially disloyal, without notice, hearings or other 
procedural safeguards, would be held arbitrary and against due process. If 
such action is taken under the war power, however, in a national emergency, in 
order to guard the country against espionage and sabotage, the procedure is 
constitutional.2. The importance of the individual interest involved and the 
nature of the procedures employed are also important variables in determining 
the amount of procedural protection. Yet the determination of ‘fairness’? under 
the due process clause is not a mere arithmetic balancing of national security and 
individual rights. When a close question is involved between the Government 
and a citizen, the critical situation facing the nation as a result of the Communist 
drive for world conquest must be taken into account, as the courts have done, 
particularly in areas where the national security is involved. It is with these 


1 Betts v. Brady ((1942) 316 U.S. 455); Netbia v. New York ((1934) 291 U.S. 502); Anderson v. Luckett 
((1944) 321 U.S. 233); Western Air Lines v. CAB (C. A.9 (1950), 184 F. 2d 54 645). 

2 E.g. compare Sterling v. Constantin ((1932), 287 U. S. 378) and Korematsu v. U.S. ((1944), 323 U.S. 214). 

3 For example, compare: Estep v. U. S. (1946), 327 U. 8. 114); Saia vy. New York ((1948), 334 U. s: 558); 
West Vircinia Board of Education v. Barnette ((1943), 319 U. 8. 624); Bridges v. Wizon ((1945), 326 U.S. 135); 
Strombero v. California ((1931), 283 U. S. 359); Schneider v. State ((1939), 308 U. 8. 147); Schneiderman v. 
U.S. (989), 320 U. S. 118); Cantwell v. Conmocticnt ((1940), 310 U. S. 296); Thornhill v. Alabama ((1940) 
310 U. 8. 88): Lovell v. Griffin ((1938), 303 U. S. 444); Thomas v. Collins ((1945), 323 U. 8. 516); DeJong v. 
Oregen “Cass. 299 U. 8S. 353); Herndon v. ‘Low ry ((1937), 301 U. 8. 242), with: Dennis v. United States 
((1951), 341 U. 8S. 494); Carlsen v. Landon ((1952), 342 U. 8. 524); American Communications Association v. 
Douds ((1950), 339 U. S. 382); Bailey v. Richardson (App. D..C. 1950) (182 F. 2d 46, aff’d (1951), 341 U.S. 
918); Gerende v. Board of Supervisors ((1951) (per curiam), 341 U. S. 56); Ludecke v. Watkins ((1948), 335 
U.S. 160); Feiner v. New York ((1951), 340 U. 8. 315); Harisiades v. Shaughnessy ((1962) 342 U. S. 580); 
Adler v. Board cf Education ((1952), 342 U. S. 485); Garner v. Board of Public Works ((1951), 341 U. 8. 716); 
Beauharnais v. People ((1952), 343 U.S. 250). 
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considerations in mind that the provisions of the Defense Facilities Protection 
Act must be considered. 

The importance of the individual interest involved is a fundamental factor in 
determining the degree of procedural formality required by due process. If the 
interest is considered to have no constitutional protection at all, as in the case of 
an alien entering the United States, judicial review of the procedures concerned 
may be denied.‘ There is only a difference of degree between this situation and 
decisions which, in substance, deny judicial review by declaring that the protec- 
tion given an individual is so trivial that the provisions of due process are not 
applicable. The more usual situation occurs where the individual interest is 
given some constitutional protection, but the national interest is held more vital, 
and so the cases hold that the requirements of procedural due process have been 
met. Thus, the amount of procedural requirement is determined, in effect, by 
the judicial balance between the individual interest and the national need. In 
considering the individual interest at stake in the Defense Facilities Protection 
Act it should be noted initially that the act is not a screening statute which would 
only permit employment in defense facilities to persons who have been subjected 
to examination and investigation and have obtained permits to work. The act 
is aimed only at the exclusion of ‘‘a limited number of individuals as to whom 
there is reasonable ground to believe they may engage in sabotage of the industrial 
economy and productive capabilities of the United States, espionage, or other 
subversive acts * * *.” 7 Consequently, the effect of the act on the individual 
right to employment is narrowly circumscribed. 

- The Government has the power to subject to reasonable regulation the right 
to engage in occupations affecting the public interest.’ Even in the case of such 
private employment as that of a labor union leader, reasonable regulation has 
been upheld in the interest of internal security (American Communications Asso- 
ciation v. Douds (1950), 339 U. 8. 382). If internal security requirements under 
the commerce clause make regulation of a labor union constitutional, certainly 
minimal controls of employment in defense facilities under the war power against 
espionage and sabotage, are valid. 

Numerous State court decisions held that various kinds of employment are 
“licenses”? rather than “properly rights protected by due process,’’ and have 
allowed these ‘‘licenses’ to be suspended or revoked without notice or hearing. 
This idea has been held applicable to cases involving revocation of “licenses’’ for 
liquor dealers,® for milk dealers,’ for auto drivers," and for lobster fishers ” 
among others. If the occupation affords an opportunity to jeopardize or injure 
health, safety, or the morals or convenience of many people, then the courts 
treat the license as a mere “privilege’’ and subject to summary revocation in the 
public interest. There can be no doubt that employment in defense facilities is 
of vital concern to the national welfare, and provides exceptional opportunities for 
sabotage and espionage. Consequently the “right’’ of such employment is 
constitutionally subject to governmental regulation. 

In other areas where individual interests subject to only limited constitutional 
protection were concerned, the Supreme Court has approved procedures more 
summary than the careful safeguards provided in the Defense Facilities Protection 
Act. In U.S. ex rel Knauff v. Shaughnessy ((1950), 338 U. 8. 537), the Supreme 
Court held that a nonresident alien, although married to an American citizen, 
was not entitled to any procedural protections, and allowed an exclusion order 
to issue without any for:r. of notice or hearing whatsoever. The court holding 
in Ludecke v. Watkins ((1948), 335 U. S. 160), was that the Nation was technically 
at war in 1948 and therefore a resident alien, as an “‘enemy alien,’’ could be 
deported without any judicial review of the allegations in his petition for habeas 
corpus that he had not been afforded notice and a fair hearing to determine whether 
he was “‘dangerous.’’ In Carlson v. Landon ((1952), 342 U.S. 524), the Supreme 
Court held that there was no abuse of discretion by the Attorney General in 
denying bail to a resident alien, pending deportation proceedings, where the 


4E.g., U. S. ex rel Knauff v. Shaughnessy ((1950), 338 U. S. 537). 

5 E. g., the “right” to Government employment (Bailey v. Richardson (App. D. C., 1950, 182 F. 2d 46, 
aff’d (1951), 341 U. S. 918)), without opinion, by an equally divided court. 

8 E.g., Fahey v. Mallonee (1947), 332 U.S. 245; St. Joseph's Stockyards v. U. S. ((1988), 298 U. S. 38). 

7S. 681, 84th Cong., Ist sess., p. 2, line 6. 

8 In re Summers (1946), 325 U. 8. 561 (practice of law); Hawker v. New York (1898), 170 U. S. 189 (practice 
of medicine); Kotch v. Pilot Commissioners (1947), 330 U. S. 552 (river pilot). 
wi = v. Superior Court (1935), 5 Calif. App. 2d 374, 42 P. 2d 1076; Darling Apt. v. Springer (1941) 

10 People ex rel Lodes v. Department of Health (1907), 189 N. Y. 187, 82 NE 187. 

11 Commonwealth v. Crenin (1939), 336 Pa. 469, 473, 9 A. 2d 408, 410: LaPlante v. State Beard (1926), 47 
R. I. 258, 261, 131 A. 641, 643; Law v. Commonwealth (1938), 171 Va. 449, 454, 199 SE 516. 

12 State v. Cote (1923), 122 Me. 450, 120 A. 538. 
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Attorney General made an ex parte showing that confidential information was 
available to him indicating prior membership in the Communist Party. In this 
case an alien who, according to the Supreme Court, is entitled to the protection 
of our laws was subject to more drastic treatment (detention) on the basis of 
more summary procedures (no notice or hearing) and with reference to a more 
important constitutional right (bail) than in the instance of the limited number 
of individuals who would be subject to the Defense Facilities Protection Act. 
The court stated in the Carlson case at page 542: 

“There is no denial of the due process of the fifth amendment under circum- 
stances where there is a reasonable apprehension of hurt from aliens charged 
with a philosophy of violence against this Government.” 

In Bailey v. Richardson ((App. D. C. 1950), 182 F. 2d 46), affirmed without 
opinion by an equally divided court ((1951), 341 U. S. 918), where the constitu- 
tionality of the procedures employed in the Government employees’ loyalty pro- 
gram was upheld the circuit court said at pages 58, 59: 

“So the claim in her behalf necessarily goes farther than an abstract claim 
for due process of law. The claim must be that the due process clause requires, 
in dismissals of subordinate Government employees, specificity in charges equiva- 
lent to that of valid criminal charges, confrontation by witnesses, cross-examina- 
tion of them, and hearing upon evidence openly submitted. Even if the due 
process clause applies, we would think it does not require so much.” 

The broad screening provisions established under the Magnuson Act (50 
U. 8. C. 191) relating to vessels, piers, and waterfront facilities were upheld as 
not violative of due process in United States v. Gray (207 F. 2d 237 (C. A. 9)Y. 
While the Defense Facilities Protection Act would extend the protection afforded 
by the Magnuson Act to facilities beyond the limitations of the Magnuson Act, 
the proposed legislation, as pointed out above, contains no screening provisions 
and hence would have even less of an impact on individual rights subject to 
limited protection under the due process clause. Consequently, the Gray case 
as well as the other cases cited, demonstrate that regulations which have been 
more summary and drastic than those of the Defense Facilities Protection Act 
have been approved as not violating limited individual rights under due process. 

The procedures under the Defense Facilities Protection Act provide the maxi- 
mum procedural protection possible consistent with national security, and restrict 
individual liberties only to a very limited degree. The provisions of the act include 
many of the requirements of judicial due process for an ordinary criminal trial. 
In a trial the individual must be given a detailed statement of the charges against 
him, be given an opportunity to meet those charges, be given a fair hearing at which 
he is confronted by the evidence and witnesses against hin, with the aid of counsel 
and the opportunity of cross-examination (Powell v. Alabama (1932), 287 U.S. 45, 
68-70; In re Oliver (1948), 333 U. 8. 257, 273, citing authorities). The procedure 
to be used under the act is set out in section 3 of the bill. Subsection (b) of that 
section provides that, except for the summary procedures authorized in subsection 
(ec), no measure, rule or regulation shall operate to bar an individual from access 
to a defense facility unless he shall have been first notified of the charges against 
him and given an opportunity to defend himself. He is to be given an expeditious 
hearing if he requests it and any charges made must be specific. 

There is no denial of due process involved in the fact that the summary pro- 
cedures outlined in subsection (ce) permit an initial administrative determination 
prior to notice and hearing. The principle that due process requirements are 
met by giving an administrative hearing after administrative action is taken is 
firmly established (Fahey v. Mallonee, 332 U. S. 245, 253; Inland Empire District 
Council v. Millis, 325 U. 8. 697, 710; Yakus v. United States, 321 U. 8S. 414, 436, 
442-3; Ewing v. Mytinger & Casselberry, 339 U.S. 594, 598). As the court stated 
in Bowles v. Willingham (321 U.S. 503, 521): ‘‘National security might not be able 
to afford the luxuries of litigation and the long delays which preliminary hearings 
traditionally have entailed.” 

Due process requirements are not violated by the provision of subsection 3 (b) 
that no investigatory organization shall be required to disclose information which 
in its judgment would endanger its investigatory activity. In the Gray case (207 
F. 2d 237 (C. A. 9)), the circuit court approved a ruling by the lower court that the 
bill of particulars in a Magnuson Act case need not set forth the source of the derog- 
atory data: 

“* * * More particularly are we in accord with his [Judge Murphy’s] conclusion 
that due process in the context of the screening program is properly definable 
in terms of the maximum procedural safeguards which can be afforded the indi- 
vidual without jeopardizing the national security. 








DEFENSE FACILITIES PROTECTION ACT 211 


‘Permitting access to the material in the dossier of the commandant concerning 
the individual denied clearance, or revelation of the names of the informants 
would very likely tend to dry up the sources of information” (207, F.2d at 241). 
Under such circumstances due process does not require the disclosure of such 
information (United States v. Nugent, 346 U. 8S. 1). (See also Elder v. United 
States, 202 F. 2d 465, 468 (C. A. 9); Bailey v. Richardson, 182 F. 2d 46, 52, 57-8 
(C. A. D. C.), affirmed by an equally divided court, 341 U. 8S. 918; Kutcher v. 
Gray, 199 F. 2d 783, 789 (C. A. D. C.); Chicago & Southern Air Lines v. Waterman 
ae 333 U.S. 103, 111; Norwegian Nitrogen Products Co. v. United States, 288 

J. S. 294.) 

Similarly, no violation of due process is involved in the closely related point 
that, under the provisions of subsection 3 (b), no informant utilized by a Federal 
investigatory agency shall be disclosed. Considerations of national security 
make it impossible in practice to confront individuals such as those subject to the 
Defense Facilities Protection Act with the witnesses against them where they are 
confidential informants. The comment of the Supreme Court in Chicago & 
Southern Air Lines v. Waterman Corp. ((1948), 333 U. 8. 103, 111) is pertinent 
here: 


“The President * * * has available intelligence services whose reports are not 
and ought not to be published to the world. It would be intolerable that courts 
without the relevant information should review and perhaps nullify actions of the 
Executive taken on information properly held secret. Nor can courts sit in 
camera in order to be taken into executive confidences.” 

It is only the sixth amendment which in terms grants the right to confrontation 
of witnesses and that is applicable only to a criminal trial, not to administrative 
hearings (Batley v. Richardson, supra; Justice Douglas concurring in Joint Anti- 
Fascist v. McGrath (1951) 341 U. S. 123, 174, 180; Kutcher v. Gray, 199 F. 2d 783, 
789 (C. A. D. C.)). 

It is therefore the position of the Department of Justice that the judicial pree- 
edents establish that the Defense Facilities Protection Act, as incorporated in 
S. 681, 84th Congress, Ist session, meets the constitutional requirements for due 
process. 

Mr. Korrsky. We searched the authorities with particular reference, 
of course, to the due process question with regard to the Defense 
Facilities Protection Act, S. 681. In our search the Department of 
Justice came to the conclusion that this act comports with our judicial 
concepts of due process. 

Senator Butter. And that is outside of any war powers that would 
be granted to the President under acts of Congress? 

Mr. Korrsxy. Well, this memorandum points out, Mr. Chairman, 
that due process is a fluid concept. It varies with the war power, and 
in peacetime, and with other 

Senator Butter. Would this act in time of peace and in the absence 
of the war power be a valid and constitutional act? 

Mr. Korrsxy. This memorandum is not addressed to that, Mr. 
Chairman, for the reason that before this act can be implemented, 
there must be a national emergency or a war on. 

Senator Butter. The bill refers to a disturbance or threatened dis- 
turbance of international relations of the United States. It has been 
testified by several witnesses before this task force that that is a 
nebulous concept that may or may not have any relationship whatever 
to a national emergency or a war emergency. 

Mr. Korrsky. In the view of the Department of Justice, we do not 
consider that a nebulous concept. We consider the fact that the 
President must find by proclamation or Executive order that the 
security of the United States is endangered by reason of actual or 
threatened war or invasion or insurrection or subversive activity or 
disturbance or threatened disturbance of the international relations 
of the United States. 
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Senator Buttyr. Yes. Well, now that seems to be the point of 
objection to the bill insofar as section 3 (a) is concerned, that the 
concept of the security of the United States being endangered by 
actual or threatened war or invasion or insurrection or subversive 
activity may be a sufficient basis, but disturbance or threatened 
disturbance of international relations may not be a sufficient basis for 
declaring the emergency that the President would be authorized to 
declare under this bill. 

Now, will you direct your attention to that, if you can, and try to 
clear up that very grave objection in the minds of a lot of people who 
have appeared before this subcommittee? 

Mr. Korrsky. Well, the threatened disturbance of international 
relations of the United States, to my mind, and to our thinking down 
at the Department of Justice, can mean nothing less than what it 
says, a threatened disturbance of international relations. It isn’t an 
argument about an import quota, or something like that. 

Senator Butter. But isn’t it almost ever present in these troubled 
times of cold war? Aren’t our international relations now threatened? 

Mr. Korrsxy. Yes. 

Senator Butter. To the extent that would let the President issue 
this proclamation? 

Mr. Korrsky. Yes; it would. 

Senator Burter. Don’t you think it should be a little tighter than 
that, that we should have actual or threatened war or danger of 
invasion or insurrection? 

Mr. Korrsxy. Or subversive activities. 

Senator Burier. Or subversive activities, to bring this bill into 
effect, rather than threatened disturbance of international relations? 

Mr. Korrskxy. We would have no objections to the striking of that, 
if that appears to this committee to be too nebulous a concept. To 
our minds it has not been too nebulous a concept. 

Senator Butter. Well, I am not saying that it is or is not nebulous. 
I am not saying that this subcommittee will or will not strike from the 
bill that particular clause. But I am pointing out to you that that 
contention has been made as being a very grave objection to this 
legislation, and I wanted to see whether or not you would be willing 
to tighten the bill up and restrict the proclamation of the Executive 
to a threatened security of the United States by actual or threatened 
war or invasion or insurrection or subversive activity. 

Mr. Korrsky. Yes, sir, we would be so willing. 

Mr. Arens. Mr. Koffsky, isn’t that language to which the Senator 
has just alluded substantially the same language which appears in 
comparable provision in the Magnuson Act? 

Mr. Korrsky. Yes, I have that here. 

Mr. Arens. I would suggest it might be helpful if it would be read 
into the record at this point. 

Senator Burter. I would like very much to have it read into the 
record, yes, and after it has been read into the record, I would like 
you to state whether or not there has been any opinion or any judicial 
construction of that language. 

(Discussion off the record.) 

Senator Butter. Governor Brucker, come sit here. Any time you 
want, I will be very happy to have you make any comment you would 
like to make in connection with the provision of the bill, because there 
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has been some real complaint that the bill is too broad in its scope 
and would authorize the issuance of an executive order without there 
being a real threat to the security of the country. 

Mr. Korrsxy. Mr. Chairman, you would like me to read this 
paragraph from the Magnuson Act? 

Senator Butter. Yes, if you will, and if there has been any judicial 


construction of the language, I would like you to read that into the 
record. 


Mr. Koffsky. 


Whenever the President finds that the security of the United States is en- 
dangered by reason of actual or threatened war or invasion or insurrection or 
subversive activity or of disturbances or threatened disturbances of the inter- 
national relations of the United States, the President is authorized to institute 
such measures and issue such rules and regulations— 
and then it goes on. 

That is 15 U.S. C. 191. 

Senator Burter. And are there any cited cases? 

Mr. Korrsxy. The Magnuson Act has been court tested. 

Senator Butter. And has been held to be constitutional? 

Mr. Korrsky. Held to be constitutional. 

Senator Butter. And you referred to the Magnuson Act and the 
litigation with it in this memorandum? 

Mr. Korrsky. Which is the closest statute. In fact, as we have 
just read, it is in terms of the same statute. 

Senator Butter. Good. 

You may proceed, because that was one thing that I wanted very 
much to have cleared up. 

Mr. Arens. Mr. Chairman, may I respectfully suggest that the 
governor might have some comment on it? 

Senator Butiter. Yes. And also I would like, Mr. Arens, when 
Governor Brucker finishes, if you will give your views on that for the 
record. 

Governor Brucker, we are happy to have you. 

Mr. Brucker. Mr. Chairman, [ was sworn before. 

Senator Butter. Yes, I know that, sir. 

Mr. Brucker. The terms of section 3 (a) of the proposed Senate 
681 is identical with the language of the Magnuson Act, with the 
sole exception of the phrase ‘‘by proclamation or executive order.”’ 
The method is left out. 

And as to the international relations, disturbance or threatened 
disturbance of international relations, plural in this and singular in 
the other, other than that it is completely the same. 

We feel very strongly that the Presidential discretion ought not to 
be reduced or minimized from that which appears in the Magnuson 
Act, which has already been court tested, and that the widest possible 
discretion should be given to the Executive commensurate with a 
proper finding, and that this language does not import nebulous con- 
cepts but has already been shown to be definite, and is sufficiently 
definite, so that the President ought to have the wide power that is 
imported by it. 

Senator Butter. Thank you, sir. 

Mr. Arens. Mr. Chairman, I understood you to say you would 
like my observation on the due process feature. 

Senator Butter. Well, if you had any questions. 
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Mr. Arens. I have only this observation to make. That is that 
during the 80th Congress it was my task, as a member of the staff 
of the Judiciary Committee of the Senate, to have charge of the staff 
work on the decontrol legislation. You will recall the 80th Congress 
decontrolled quite a number of the war powers which were exercised 
during the war. 

At that time, I of course was obliged to make an intensive and 
extensive study of the war power statutes and the controls which 
were developed under it, and to search the cases on the constitution- 
ality feature of many of the controls. 

At that time, I came to the conclusion, based upon the principles 
enunciated in the cases and study of the war power statutes, that it 
isn’t essential that there be actually a shooting war, actually bombs 
falling, and actually acts of physical violence occurring, for the war 
powers themselves to be in being, that it is sufficient that the power 
to be exercised is one which is necessary in the defense of the Nation 
against a possible physical violence and force, and I would suggest, 
although I have not since then made a search of the cases in accordance 
with what the Department of Justice has done with reference to this 
particular bill, I would respectfully suggest that principle is well 
applicable here; that it isn’t necessary t that we wait until there is. 
actually sandpaper thrown into the machinery or actually bombs 
falling or actually light wires being severed or actually open hostilities 
broken out some place before a war power can be exercised. 

This bill is in pursuance of the war power to protect the internal 
security of the Nation. Therefore, it would appear to me to be 
complete conformity with what has been done in the past, not only 
during the last war, but during the First World War and periods 
which antedated the actual open hostilities. I believe the governor 
has indicated a concurrence in that general approach. 

Mr. Brucker. I do. 

Senator Burter. Mr. Koffsky, will you now proceed to summarize 
your brief in support of the constitutionality of this legislation? 

Mr. Korrsxy. The principal case under the Magnuson Act, which 
is the closest analogous statute that we have on the books now, is 
United States v. Gray (207 F. 2d 237), Ninth Circuit case. I think 
one particular quote in that is particularly applicable, and that 
appears on page 7, at the bottom. 

Would the chairman like me to read that? 

Senator Butier. Yes, I think it would be helpful to read that into 
the record. 

Mr. Korrsky. 


More particularly are we in accord with his— 
that was the judge below— 


conclusion that due process in the context of the screening program is properly 
definable in terms of the maximum procedural safeguards which can be afforded 
the individual without jeopardizing the national security. 

I think that that quote takes care of this whole memorandum, and 
the balance of the memorandum puts that in context with this De- 
fense Facilities Protection Act. 

Senator Butter. May I ask this question: that the cases that have 
heretofore been cited in the briefs filed with this task force in connec- 
tion with due process that would require confrontation of witnesses, is 
not applicable to a situation involving the internal security. 
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Mr. Korrsxy. I would like to say this with regard to that, Mr. 
Chairman: that in our search, every case that we have found supports 
the Department of Justice thesis that this act comports with due 
process. We have not been able to find cases in point 

Senator Butter. And due process is met if the procedure is there? 

Mr. Korrsxy. Right. 

Senator Butuer. If the person who would be deprived of entrance 
to the plant is given a notice of the charge against him and an oppor- 
tunity to be heard. 

Mr. Korrsxy. Right. Yes, sir. 

Senator Butter. And that would be the minimum that would 
comport with due process? 

Mr. Korrsxy. With due process. 

Senator Butter. Under the circumstances. 

Mr. Korrsxy. That’s right. 

Mr. Arens. Mr. Chairman, on page 8 of Mr. Koffsky’s or the 
Department of Justice brief, the top, you will observe a conclusion 
there based upon certain cases concerning the point which the chairman 
has just raised, where they say: 


Under such circumstances due process does not require the disclosure of such 
information. 


In other words, information which is of a confidential nature does 
not need to be disclosed. 

Senator Butter. That’s right. In other words, you need not 
have confrontation of witnesses, you need not give sources of informa- 
tion to comport with due process, in cases involving the national 
security. 


Mr. Korrsxy. That is the nub of this. 

Senator Butter. That is the concept upon which this bill is 
founded. 

Mr. Korrsky. Yes, sir. 

Senator Butter. Well, I have no further questions, unless Mr. 
Arens has. 

Mr. Arens. No. I just suggest that perhaps the Governor has 
something else. 

Senator Butter. Governor Brucker, do you have something 
further to say? 

Mr. Brucker. No. I think it has been very well covered by the 
Department of Justice. 

Senator Butter. I certainly thank you for coming up, and I know 
this brief will be very helpful to the task force. 

Mr. Korrsxy. Thank you, Mr. Chairman. 

Mr. Brucker. I think Mr. Koffsky might add, Senator, that this 
statement for the record—if I misquote him, I would like to have 
him listen: that the Department of Justice has cooperated with the 
Department of Defense in every way in connection with the prepara- 
tion, discussion of and our attitudes with regard to this bill, and 
that we are in hearty accord that this bill is not only desirable, but 
that it is necessary. 

Mr. Korrsxy. Those are the views of the Department of Justice. 

Senator Butter. The Department of Justice and the Department 
of Defense believe that this bill is essential to the national defense. 

Mr. Korrsky. Yes, sir. 

Senator Butter. And security. 
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Mr. Korrsky. Yes, sir. 

Senator Burter. Thank you, gentlemen. 

Mr. Arens. Mr. Chairman, the next witness, if you please, sir, 
will be Mr. Ralph N. Stohl. . 

Senator Burter. Mr. Stohl, I think you have been sworn. 

Mr. Srout. I have not, sir. I also have Colonel Rubenstein with 
me, who has not. The other two gentlemen here have been. 

Senator Burter. Will you arise, Colonel, please? 

Do you solemnly promise and declare that the evidence you give 
this task force of the Internal Security Subcommittee of the Judiciary 
Committee of the United States Senate will be the truth, the whole 
truth, and nothing but the truth, so help you God? 

Mr. Srout. I do. 

Colonel RuBenstern. I do. 

Mr. Arens. Mr. Chairman, may I respectfully suggest that the 
gentlemen from the Department of Defense each now identify him- 
self by name and position, and just a word about his duties. 


TESTIMONY OF RALPH N. STOHL, DIRECTOR, OFFICE OF DOMES- 
TIC SECURITY PROGRAMS, DEPARTMENT OF DEFENSE, AC- 
COMPANIED BY COL. SIDNEY S. RUBENSTEIN, UNITED STATES 
AIR FORCE, OFFICE, SECRETARY OF DEFENSE; R. L. APPLEGATE, 
OFFICE, SECRETARY OF DEFENSE; AND JACK STEMPLER, 
ASSISTANT GENERAL COUNSEL, DEPARTMENT OF DEFENSE 


Mr. Srout. I am Ralph N. Stohl, Director of Domestic Security 


Programs for Department of Defense. 

Colonel Rubenstein and Mr. Applegate, who will introduce them- 
selves, are on my staff. 

We are generally responsible for security policies in the Department 
of defense. 

I would like to comment on your good friend, Governor Brucker, 
here. In addition to being General Counsel of the Department of 
Defense, as you may know, Secretary Wilson has designated him as 
being in overall charge of the personnel security programs of the 
Department of Defense, so that he has a real interest in the substance 
as well as the legal aspects of this bill. 

Mr. Jack Stempler, Assistant General Counsel, who has appeared 
before this committee before, also has a real interest in this bill, in 
addition to the legal aspects. He was a member of an interdepart- 
mental task force that studied this considerably 2 years ago, and 
finally came up with recommendations that went to the highest 
authorities in the Government and ended up in the Butler bill. 

Mrs. ArEns. Now, Colonel, would you kindly identify yourself by 
name, station, and a word about your background, if you please, sir? 

Colonel Rusenstern. I am Sidney S. Rubenstein, colonel, United 
States Air Force, a Marylander, and I am honored to be before the 
Senator from Maryland. 

Senator Butter. Delighted to have you, sir. 

Colonel Ruspenstrern. My background in the military started in 
1922, with the Fifth, State National Guard, until October 1940. 

Senator Butter. The old Dandy Fifth? 

Colonel RuspenstEIn. Yes, sir. 
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On November 4, 1934, I was appointed to the Federal Bureau of 
Investigation as special agent, stayed with the Bureau until September 
8, 1941, when I went on military leave and went into the Counter- 
intelligence Division of the Army Air Force. I have been in counter- 
intelligence work and in security work since that time. 

The past 5% years I have been on duty in the Office of the Secretary 
of Defense, Director of the Administrative Security Division, under 
Mr. Stohl. 

Mr. ArEns. Could you, unless there is some security reason which 
would prompt you otherwise, tell us just a word about your duties 
and functions, Colonel? 

Colonel RuspenstE1n. My duties have to do with the development 
and coordination with the three military services of security plans and 
programs having to do with personnel security, safeguarding of mili- 
tary information, and physical security. 

Senator Buriter. Colonel, you have reviewed some of the testi- 
mony, I assume, that has said that the present security programs of 
the Defense Department are very loose and very inadequate, and 
indeed have been characterized in most unfriendly terms by several 
witnesses. 

Will you just address yourself a moment to that situation? 

Colonel Rusenstetn. We are not perfect. You never have perfec- 
tion in security, but they are the best we can do with the capabilities 
we have to do it with. I would be willing to debate with anybody 
the efficiency of our system. 

Mr. Arens. Mr. Applegate, will you kindly likewise identify 
yourself by name, occupation, position, a word of your background? 

Mr. AppLeGaTe. My name's Robert L. Applegate. I am Director 
of the Industrial Security Division in Mr. Stohl’s organization, as he 
has indicated. 

We are responsible in our shop for the development of policies, 
procedures, and regulations which the three military departments 
follow in the protection of classified information that is entrusted to 
United States industry in connection with classified contracts. 

In addition to that, we are responsible for the development of a list 
of vital facilities upon which the Department of Defense places its 
highest dependency in the event of war mobilization, and to provide 
in the military departments for an industrial defense program which 
is conducted in such plants on a voluntary basis working cooperatively 
with plant management. 

We also conduct an industrial security education program which 
reaches in some instances to as many as 30,000 plants, showing the 
wide interest of the Department of Defense in the security of industry 
in general, and of course in particular our classified information and 
to our contracts that we have with many, many plants. 

I have been with the Secretary of Defense Office for 9 years, prac- 
tically all of which has been spent in the industrial-security field. 

Senator Butter. Thank you, Mr. Applegate. 

Mr. Arens. Mr. Chairman, Mr. Stohl, Director of the Office of 
Domestic Security Programs, Department of Defense, has a prepared 
statement which he should like to read at this time. 

I respectfully suggest it would be appropriate if we would have 


extemporaneous exchange of questions and answers on the subject 
matter. 
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Senator Burier. All right. Will you proceed, Mr. Stohl? 
Mr. Stout. Thank you, Mr. Chairman. 
I am appearing today on behalf of the Department of Defense for 
the purpose of placing before your committee specific information 
bearing on 8. 681, known as the Defense Facilities Protection Act. 

Some 3 weeks ago, the General Counsel of the Department of 
Defense, Governor Brucker, furnished this committee with general 
information on the background and the necessity for this legislation 
and the overall urgency for legislation to meet a serious deficiency in 
our industrial security program. 

It is my intention today to allay certain misapprehensions which 
have arisen concerning this bill and give the committee a more 
specific idea of the threat which the presence of known Communists 
in vital defense facilities brings to this country. I regret very much, 
but I am sure the committee will understand that I cannot be specific 
regarding the number or the location of Communists in industry since 
facts of this kind must remain classified. This information, however, 
has been made available to certa®m members of the committee’s staff 
in executive session. 

First of all, Mr. Chairman, may I emphasize without equivocation 
that this bill is not conceived as a vehicle for the establishment of any 
general nationwide screening of workers. We in the Department of 
Defense have been concerned by accounts which we have noted in 
the press to the effect that this bill contemplates such a screening 
program. I can say, categorically, that it is designed and will be 
used exclusively for the purpose of precluding access to vital defense 
facilities of a relatively small number of known Communists who are 
potential saboteurs. 

Senator Burter. Mr. Stohl, may I interrupt at that point to ask 
you this question: Could this bill, in your opinion, be used as a 
vehicle in the future for such a screening program? 

Mr. Strout. You mean the way the bill is worded? 

Senator Butter. Yes. Objection has been made to the bill by a 
number of people, that while we may not have any idea of setting up 
a nationwide screening program of workers in industry, that this bill 
could be a vehicle to accomplish such a result. 

Mr. Srouz. In commenting on that, I would like to say that the 
drafters of the bill tried to be as precise as they could because of the 
security problems involved. 

But it is very difficult to draft a bill which will be so precise that it 
will not end up in some kind of abuse. Mr. Stempler had something 
to do with the drafting of the bill. 

Would you like to comment further on that point? 

Mr. AreEns. Kindly identify yourself. 

Mr. Stempter. Jack L. Stempler, Assistant General Counsel, De- 
partment of Defense. 

Mr. Arens. And you have been sworn? 

Mr. Stempter. Not in this proceeding. 

Mr. Brucker. I think you had better be sworn. 

Senator Butter. Do you, in the presence of Almighty God, 
solemnly promise and declare that the evidence you give before this 
task force of the Internal Security Subcommittee, will be the truth, 
the whole truth, and nothing but the truth? 

Mr. Stempter. I do. 
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The bill has been drafted as precisely and with as many limita- 
tions—— 

Mr. Arens. I don’t believe you identified yourself for this record. 

Mr. Srempier. Jack L. Stempler, Assistant General Counsel, De- 
partment of Defense. 

The bill has been drafted as precisely as possible, as one can, using 
words, to prevent being utilized for any nationwide screening, that 
being the furthest thought from our minds. 

However, in using words you are placed in a position of drafting 
something to meet the problem you are aiming at and still not go 
in the other way. 

With this in mind, we have certain built-in protections, namely, 
first of all, it cannot be used beyond the facilities which are designated 
pursuant to the Internal Security Act by the Secretary of Defense, 
so that the facilities are clearly marked out and limited as to what 
facilities it can be utilized to. 

Secondly, it is only intended to get at a group of persons who we 
believe pose a serious security threat to this country. 

Senator Butter. But, Mr. Stempler, isn’t this true: A legal analysis 
of this bill would prevent an appeal on the basis upon which the De- 
partment acted, so long as the bill itself is due process, and that the 
individual worker may not have any opportunity at all to have his 
case heard fully and completely if it was extended to a screening basis 
a little more arbitarily than is now contemplated? 

Mr. Srempuer. No; I think the procedures contemplated by this 
bill are as full and as adequate as those that exist today for the persons 
who would have access to our classified material. 

The question arose, they would have a notice of the fact and a state- 
ment of reasons being as specific as possible, with an opportunity for 
hearing, and it is only after they had gone through the full process 
would they reach a final determination in a case. 

So you are faced with this problem. I think it is a physical impossi- 
bility to draft a bill aimed at a selected group of persons. You just 
cannot say as to X number of persons, this bill should apply, but not 
to the remainder of the country. 

Senator Butter. In other words, this bill is as tight as it is possible 
to make it? 

Mr. Stempter. To achieve its purposes, it is as tight as you can 
make it. If you make it much tighter, it will defeat its own purpose, 
and then you will have a piece of legislation that means nothing. 

I think through all this and much of your legislation that is aimed 
at a unique problem that is not susceptible to placing it within a 
sphere, or draft it so that the Executive has the flexibility to meet an 
ever-changing problem. We are replete with legislation in which the 
basic power is set out and then the implementing authority is left to 
the President to issue an Executive order to set forth rules and 
regulations. 

Senator Butter. But there is always a possibility under legislation 
of this kind, as has been pointed out, that it may turn into a screen- 
ing operation, and that the persons screened would have no legal 
right to show that it was such a process, but would have to rely on 
the information given them by the Department of Defense, without 
knowing the sources of the information. 

Mr. Srempter. Well, as I say, we have our first limitation that the 
plants in question will be defined, so the person, whoever is involved, 
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will have to be employed or have access to a plant. 
that delimits the area. 

Senator Butter. And is that list published by the Secretary of 
Defense, under the terms of the Internal Security Act, a list that can 
be added to from time to time, as the occasion may require? 

Mr. Stempter. There are certain criteria in the Internal Security 
Act upon which the list would be predicated. No such list has been 
published as yet, because no final decision has been reached. 

Such a list would have no efficacy at this time, but it is contemplated 
that a list will be published and it will be known which facilities fall 
within the purview of this act. 

Mr. Arens. Mr. Stempler, are you conversant at all with other 
war power legislation? 

Mr. Strempter. I believe so. 

Mr. Arens. Does this bill have substantially the same approach, 
the same safeguards, that other war power legislation has, to prevent 
Executive abuse? 

Mr. Stempter. I would say so. It certainly has no less. If any- 
thing, it has more than existing legislation. 

When you get into a situation like this, you deal in, say, the pro- 
curement field, you have title 2 of the First War Power Act, which 
says the President under such rules as he may issue can waive all 
rules and regulations relating to procurement, and it is left up to the: 
President as to how he should do this thing, because you couldn’t 
conceive of writing a bill setting forth all the conditions. You would 
be amending it every day. 

Mr. Arens. In the field of immigration in time of war, it is true, 
is it not, that the President is empowered to issue rules and regula- 
tions on who can come into the country and who can go out of the 
country. 

Mr. Stempter. That is correct. 

Mr. Arens. Without any predescription in the statute beyond the 
general vesting of the power for the protection of this country against 
possible penetration; isn’t that correct? 

Mr. Stempter. I would think so. It boils down to this, Mr. 
Chairman: Whenever you vest, Congress vests power in the Execu- 
tive, it is subject to abuse. People have to have faith in the demo- 
cratic form of government in which the Executive sits and acts for 
the people, and that he will not abuse his power. If the power is 
abused, the Congress can act to repeal the bill, or the people can act 
in their own fashion to recall persons in power. 

Senator Butter. I never was impressed very much with that 
repealing process, because we have always got to get two-thirds if 
the President doesn’t like it. It is pretty difficult. 

I think that answers the question that I asked. 

You can proceed, Mr. Stohl. 

Mr. Strout. Mr. Chairman, before I proceed, could I comment 
on that? 

Senator Butter. Yes, indeed. 

Mr. Sront. As security people, of course we would be delighted if 
this language could be as precise as possible, because I don’t think 
that there would be anything that would hurt security, the security 
of this country, more than nationwide screening. I feel very strongly 
about that. 

Senator Butter. That is a good point. 


Immediately 
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Mr. Srouu. The bill is concerned with facilities deemed vital to our 
Nation’s defense. In order to isolate and concentrate attention on 
the security status of these important facilities, the Department of 
Defense for some years has been conducting a program for identifying 
facilities of the highest importance to war mobilization. This effort 
has resulted in the development of a list of highly essential manu- 
facturing plants which produce end items, components, and basic 
materials, and a number of important supporting utilities such as 
power, communications, transportation, and water facilities. The 
loss of production of services of any one of these facilities from sabotage 
could have a very serious adverse effect upon our defense production 
capability. 

The Director of the Federal Bureau of Investigation in January 
of this year stated that there were approximately 24,000 known Com- 
munists in the United States. Of this group, a small but significant 
portion are employed in the vital facilities that I have described to 
you. The individuals to which I refer and against whom this legis- 
lation is directed are already known to us. Detailed information 
with respect to these individuals is contained in Government files. 
As has been stated before to this committee, these individuals would 
be among the first to be detained under the provision of the Internal 
Security Act of 1950 (known as the McCarran Act) if an internal 
security emergency is declared. We must expect, however, that acts 
of industrial sabotage would coincide, in time, with any hostile meas- 
ures against this country. Many acts of sabotage could be success- 
fully carried out before the saboteurs would be apprehended under 
the detention provisions of the McCarran Act. The purpose of the 
Butler bill is to remove dangerous individuals from vital facilities 
before hostilities break out, thereby depriving such individuals of 
the opportunity to carry out acts of sabotage. 

Although hard hit since 1948, the Communist Party still remains 
intact even though it has gone underground. The Director of the 
Federal Bureau of Investigation has stated that— 
all the time the Communist Party keeps paramount the tactics of infiltration 
into the basic industries, such as steel, automotive, chemical, and shipping— 

I would like to add the basic metals, other than steel, electronics, and 
communications industries to the Director’s listing. These are of 
particular importance to the Department of Defense 

a program of “colonization” is being employed whereby young party members 
are told to secure jobs in industrial plants. I consider this program one of the 
most dangerous conducted by the party. 

Senator Butter. And this bill, as I understand it, is the only way 
that colonization can be effectively dealt with, in the opinion of the 
Department of Defense. 

Mr. Stouu. That is correct, sir. 

Senator BurLer. You may proceed. 

Mr. Sronu. These and other industries have been the subject of 
extensive studies within the Department of Defense in order to 
assist management in preparing for the restoration of production, if 
individual plants are partially damaged by acts of sabotage or by 
aerial attack. We issued the results of these studies last year in a 


publication entitled, ‘Industry Guide to Planning for Restoration of 
Production.” 
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Incidentally, Mr. Chairman, we have made copies of this available 
to the committee’s staff for your files. 

Senator Butter. Good. We will make it a part of our records. 

Mr. Stout. The text includes a summary of the key functional 
areas in plants in each of the industries mentioned and the estimated 
time required to restore production of these functional areas, should 
they be destroyed. As an example, in the electronic tube industry, 
up to 18 months would be required to obtain additional equipment 
and to rebuild 1 functional area of the plant where certain important 
work is done. Restoration time for the vital areas of the industries 
examined is estimated to be from 3 to 36 months. For instance, 
chemicals, 20 months; aluminum, 39 months; airframes, 24 months; 
and utilities, 30 months. 

My purpose in mentioning this is to bring out that in each vital 
industry upon which we must depend, destruction of certain functional 
areas can completely stop production over an extended period of time. 

A Communist, as a potential saboteur, regularly employed in these 
vital facilities would have an excellent opportunity in many instances 
to become thoroughly familiar with the most essential functional areas 
in the plant. 

Mr. Arens. At that point, let me ask just one question, sir. 

Does the Department of Defense know of Communists whom they 
suspect as potential saboteurs, who are presently employed in such 
plants? 

Mr. Strouu. Yes, sir. 

Senator Butter. You may proceed. 

I will tell you why I am rushing on. I am due on the floor. They 
want me on the floor. 

Mr. Stout. The ways and means employed by a saboteur to inflict 
damage are as varied as human imagination. However, when such 
talents are exercised against vital areas of facilities considered highly 
essential to our Nation’s defense, the loss can be as serious as a major 
military reverse. The employment of known Communists in this 
type of facility enhances the possibilities of sabotage. Commonsense 
dictates the removal of such individuals from these plants. 

In summary, Mr. Chairman, I would like to say the following: 

(1) It is not now, nor has it ever been, the purpose of the bill, nor 
the intention of the Department of Defense to enter into a program 
of nationwide screening. The intent is to remove a relatively few 
known dangerous persons from a relatively small number of our most 
vital facilities. 

(2) I want to assure this committee that this problem has been 
considered over a number of years in the executive branch of the 
Government at the highest levels. Each time, over this period of 
years, the conclusion has been reached that our security program is 
not adequate so long as we are aware of the fact that hundreds of 
known Communists are in our most vital industrial facilities without 
legal authority to remove them. 

(3) Unless this legislation is enacted, we are not in a position to 
assure the Congress and the American people that all reasonable 
measures are being undertaken to safeguard our national security. 

Senator Butter. Thank you, Mr. Stohl. 
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Now, I would like very much to stay on further, but they have 
called me. We are voting on amendments on the FOA, so I have 
really got at this time to discontinue these hearings. 

Now, is there anything essential to the hearing that should be said? 
If there is, I will stay for the couple of minutes required to do it, but 
I would like to get away as quickly as I can. 

Mr. Brucker. I would like to ask, if you would, just give Colonel 
Rubenstein an opportunity, Senator, for just a comment or two, be- 
cause he is a very dedicated and devoted officer of great capability, 
fidelity, sincerity, in this whole matter, and a man who knows whereof 
he speaks; if he would just be allowed to make a comment before 
you leave, I would like to have .it. 

Senator Butter. Yes, indeed. 

Colonel Ruspenstern. I will say just as few words as possible, 
Senator. 

So long as people are in a place where they have opportunity to do 
damage, then we are in a situation where they should be removed. 

Senator Butter. In other words, they can do a greater damage in 
= unclassified part of the plant than if they were not in the plant at 
all. 

Colonel RuBENSTEIN. Yes, sir. 

Senator Butter. It had been suggested they could throw a bomb 
through a window and do the same damage, but when they are in a 
plant and employed there, they know the vital area much better than 
they would know it if they were not in there. 

Colonel Ruspenstetn. We have guard systems, pass identification 
systems, screening people in and out, but we don’t deprive them of 
the opportunity to do damage. 

We must deprive them of that opportunity, and that is to get 
them out of the plant. 

That is about as simple as I can say it. 

Mr. Brucker. Could I ask the colonel a question? 

Senator Butter. Yes, indeed. 

Mr. Brucker. Colonel, is it a fact you have been in contact with 
facts and figures repeatedly over months, and we may say years, 

concerning the details of reports that come in from the field, that have 
in summary been communicated to you in confidence under your oath 
of office, and which you are of course prevented from revealing, be- 
cause of the security nature of it, but which add up to the precise 
information that these people, known Communists of great provoca- 
tive and saboteurish connection, are at this moment at places where, 
if it were their will to do it at a signal, or otherwise, could do great 
gigantic damage to industry, if so willing to do? 

Colonel Rusenstern. That is correct, sir. 

Mr. Brucker. Am I overstating it when I say to you or ask of 
you whether or not those facts communicated from the Department 
of Justice and other officials from time to time have come to your 
attention, and that you know about the summarization of this in 
such a way, that although you can’t dramatize it by giving the color 
of the individual person, you can say, if you can, that that is a correct 
summary of it? 

Colonel Rusenstern. That is a correct summary, sir. 
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Senator Butter. In other words, there is at this moment a clear 


and present danger to the industrial might of the ave States, . 
to carry out their acts o 


the people in these places were dispo: 
sabotage? 

Colonel Rupenstern. Yes, sir. The damage they can do depends 
on where they are. 

Senator Butter. And they are in places where they could do 
irreparable damage to the industrial might of this country which 
would very largely endanger the security of this country? 

Colonel Rusenstein. That is correct. 

Mr. Arens. One further question on that point: Is the Department 
of Defense and is the Government of the United States, under existing 
law, helpless from the standpoint of removing those people from those 
plants or precluding them from having access to the plants? 

Colonel Rupenstern. I would say legally helpless, but we need 
laws to help us do the job. 

Senator Butter. In other words, in time of war you just go and 
take them out, but in times of this cold war, you have no 

Colonel Ruspenstein. No legal authority. 

Senator Butter. You have no legal authority to remove people. 

Colonel Ruspenstern. That is correct. 

Senator Burter. That you know present a present danger to the 
security of the United States. 

Colonel RusenstEIn. That is correct. 

Senator Burter. Anything further? 

Mr. Brucker. I think that concludes it. 

Senator Butter. The committee will be adjourned. 

(Whereupon, at 11:30 a. m., the subcommittee adjourned.) 
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